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be permitted by the laws of their country to stipulate for the adjust- 
ment and settlement of controversies between them exclusively by the 
arbitration of a fellow merchant, would seem incredible to a layman.” 


—Harlan F. Stone, Associate Justice of the United 
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The Amazing Growth of Arbitration 


This number of the JourNnau is devoted mainly—perhaps wholly—to con- 
sideration of the progress being made by commercial arbitration. References 
to the subject have been in order for a considerable time to supplement articles 
which appeared in volumes I, II, IV, VI and VII. Other matters have filled 
our columns to the exclusion of arbitration news for more than two years. 
Meanwhile, so much has occurred in the acceptance of arbitration as a practical 
mode of adjudication that we cannot hope to make more than a cursory survey 
of the situation within available limits of space. 

Attempts to invent a better term than ‘‘commercial arbitration’’ have not 
succeeded, and probably will not. The matter has been so little understood 
until rather recently in this country that the word ‘‘arbitration’’ frequently has 
conveyed an erroneous impression. The kind of arbitration we have heard 
most about has been the arbitration of disputes between employer and employe. 
These disputes are arbitrated, as we say, because they are not justiciable. It is 
a notorious fact that in this class of cases, arbitration ordinarily means negotia- 
tion and compromise. It is to be commended only because no other method of 
settling industrial disputes on a large scale has been discovered. 





But in haggling and compromise there is much that is offensive to a sense 
of right and justice. And because the words ‘‘commercial arbitration’’ have 
suggested to many persons something undignified and speculative, there have 
been efforts to find a euphonious name for the adjudication of justiciable con- 
troversies on a voluntary basis—for the operations of what has been called 
‘‘domestie tribunals.’’ This is a game that anybody can amuse himself with, 
but probably the procedure will continue indefinitely to be called commercial 
arbitration. It has made headway in public understanding and esteem in spite 
of its equivocal name, until now it appears plausible to hold that the popular 
liking for the product of this procedure will dignify the name itself. Indeed, 
it is likely that before long arbitration will commonly be understood to mean 
the adjudication of ordinary private disputes involving money claims, except 
when qualified as ‘‘wage’’ arbitration or ‘‘industrial’’ arbitration. 





Until recently the technique of arbitration has been little understood in 
this country. Although every state, probably, has had its arbitration statute, 
laying down the main items of procedure and providing for enforcing the 
arbitration award as a judgment, use of this procedure has been rare and often 
unsatisfactory. A principal reason for dissatisfaction has arisen from the 
common practice of requiring that the parties shall select each one arbitrator, 
and that these arbitrators shall select a third. When this procedure is fol- 
lowed without the control exerted by a strong trade association, it implies that 
the parties shall select as arbitrators those whom they can rely upon as cham- 
pions. The third arbitrator then is not assisted by the first two but, on the 
contrary, finds himself embarrassed by their partisanship. A unanimous deci- 
sion is impossible and the defeated party feels that he has been victimized. 

In fact, arbitration as a successful procedure was until lately restricted 
to fields in which litigation is ruinous and in which there exist strong associa- 
tions to compel its use and to conserve its essential procedure. In this country 
it had its beginning in produce and stock exchanges and next developed in the 
building trades. 
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This was substantially the situation ten years ago and not until after that 
did the growing desire for a freer use of arbitration find expression in legis- 
lat:ve action. At about that time the National Credit Men’s Association started 
a movement and the Illinois branch undertook to obtain a more modern arbi- 
tration act. The matter came to the attention of the American Judicature 
Society, which at that time commanded the services of Samuel Rosenbaum, of 
the Philadelphia Bar, who had devoted two years to a study of the administra- 
tion of: justice in England. Of this time a considerable share had been spent 
on commercial arbitration, because Mr. Rosenbaum learned that the High 
Court of Justice was almost without contract litigation. The Society was able 
to make Mr. Rosenbaum’s extensive information on the subject available and 
did so by commissioning him to write what was soon published as Bulletin XII 
under the title ‘‘A Report on Commercial Arbitration in England.’’ This 
bulletin is still the most informative writing on this subject, though much eredit 
for developing a technical side of the subject is due Mr. Julius Henry Cohen, of 
the New York Bar. 





The revision of the Illinois arbitration act was accomplished largely 
through the support of the Credit Men’s Association. An effort was made 
to change the law to the extent of making agreements to submit controversies 
arising in the future irrevocable, but the effort failed. The new act, however, 
was made much more workable than the old and was made to embody the 
English provision for submission of a point of law by.the arbitrator to a 
court of competent jurisdiction. Two years later the act was again improved 
textually and in due time its constitutionality was upheld by the courts. IIli- 
nois had arrived a the stage where a party to an agreement to arbitrate an 
existing dispute could not back out. 





Year by year the movement for the freer and wider use of arbitration made 
progress both among lawyers and business men. The New York State Chamber 
of Commerce was active in furthering the movement. Mr. Bernheimer, chair- 
man of its arbitration committee, for years has been tireless in advancing this 
subject. The New York State Bar Association gave formal approval to arbi- 
tration and took practical measures of encouragement. The United States Cham- 
ber of Commerce worked out agreements with similar commercial bodies in 
other countries to permit of arbitrations in our importing and exporting trades. 
In 1920 the New York legislature revised the arbitration law, making agree- 
ments to arbitrate, whether of future or existing disputes, irrevocable, and in 
due time this act was held valid by the New York Court of Appeal and the 
United States Supreme Court. 


Meanwhile, the movement, growing broader and deeper with amazing rap- 
idity, spread among commercial organizations throughout the country and 
obtained the approval of the American Bar Association, resulting in this year 
in the passage of an act by Congress applicable to interstate and foreign com- 
merece and to the approval of a model, or uniform, act drafted by the Con- 
ference of Commissioners on Uniform State Laws. 


Quite recently organizations have sprung up expressly purposive of encour- 
aging the growth of arbitration, notably the Arbitration Society of America 
and the Arbitraton Foundation, to which reference is had in succeeding pages. 

Coincident with this progress of arbitration as an idea has been its rapid 
adoption as a practice in numerous lines of trade. The amount of arbitration 
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Arbitration a Part of Judicial Administration 





Voluntary Adjudication Entitled to be Considered 
a Form of Judical Procedure, an Aid, 
Not a Competitor to the Court 





There has long been a mistaken idea 
that arbitration lies outside the scope 
of judicial administration, that, if not 
hostile to the courts, it is at least inde- 
pendent and alien. This view is en- 
couraged by the criticism of courts and 
procedure which is often relied upon 
to advance the practice of arbitration. 

There is reason, however, to believe 
that this apparent hostility will vanish 
when the situation is analyzed and un- 
derstood. 


The English arbitration act provides 
for the submission of a point of law 
arising in an arbitration to a court of 
competent jursdiction on motion of the 
arbitrator or at the request of either 
party. The Illinois revised ‘arbitration 
act (1917) embodies the same provision. 
A frequent objection to arbitration is 
that legal questions are left to be re- 
solved by lay arbitrators. In many in- 
stances this is obviated through the selec- 
tion of a lawyer as arbitrator. The uni- 
form arbitration act just approved by 
the American Bar Association, contains 
the provision for submitting points of 
law to a court. 

On the other hand, this provision was 
not embodied in the New York revised 
act, which formed the basis for the fed- 
eral act and the new act in New Jersey, 
the reason assigned being that it was 
feared that such a provision would lead 
to interlocutory struggles in the courts 
and consequent delay. Another argu- 
ment is not without force, that the 
courts have in numerous instances found 
commercial law to be something un- 
known to commercial practices, and the 
arbitrator is more to be trusted, on the 
whole, than the courts, to administer 
the living law of the marts. 


It may be said on behalf of the Eng- 
lish and Illinois provision that it may 
serve a purpose and yet rarely be ap- 
plied. It is early to generalize on the 
experience in Illinois, but such as it is, 
it seems to show that thé parties to ar- 
bitrations are not prone to demand a 
court’s advice to the arbitrator. . 

But it is timely, in any event, to nega- 
tive the idea that arbitration is hostile 
to the courts, outside judicial proced- 
ure, or in any real sense in competition 
with courts. 

The true statement is that arbitration 
is an ancient element in our law. It 
was, in a measure, encouraged at an 
early stage of the common law. But it 
existed also in another realm of law 
which for several centuries was just as 
real as the common law. For, from 
time immemorial, merchants set up their 
own tribunals and administered justice 
in their own way to their entire satis- 
faction.* We have no large body of 
literature illustrative of this fact, but 
we know that the business litigation 
which in our day bulks so large was vir- 
tually unknown for several centuries 
to the common law courts. These courts 
grew out of different needs and their 
procedure was not adapted to the re- 
quirements of commerce. 

When in the eighteenth century the 
law merchant was recognized in English 
courts, commerce had reached a stage 
where operations were much larger, 
where buyer and seller no longer met 
face to face, where something different 
was needed. Then began the effort of 
the law courts to serve the needs of com- 
merce, an effort which probably con- 
tributed more than any other to the 





*Journal, Am. Jud. Soe., Vol. VII, No. 1, p. 7. 
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dissatisfaction with judicial procedure 
which flourished for about one hundred 
years and finally resulted in sweeping 
reforms in English court organization 
and procedure. 

England unified all her courts by the 
acts of 1873 and 1875 and at the same 
time restored to the judges their power 
to control procedure through rules of 
court and provided them with admin- 
istrative self-government. The refor- 
mation was completed. 

But by 1875 commercial arbitration 
had attained a strong position in Eng- 
land. Parliament recognized its need 
for legal control in a comprehensive act 
passed in 1889. The High Court of 
Justice endeavored to meet the need for 
speedy and expert adjudication by set- 
ting up in London a special commer- 
cial branch which was not only relieved 
of the jury but even dispensed with 
written pleadings. This court has 
served a useful purpose, but has had no 
observable effect in diminishing the pro- 
gress of commercial arbitration, which 
continued to expand until it took care of 
nearly all the business litigation of the 
country except the smaller causes triable 
expeditiously in the County Courts. 
The Commercial Court in London still 
offers procedure ideally simple and 
prompt, but it is said to try only about 
three or four hundred cases per year. 
If the experiment had destroyed arbi- 
tration by competition there would have 
to be probably fifty such commercial 
branches in London instead of but one. 

In an article published in this Jour- 
NAL (Vol. VII, No. 1), the development 
of arbitration in merchants’ tribunals 
long ago, and in conjunction with the 
courts under modern law, is considered 
at some length, and the conclusion was 
expressed that formal law courts are 
inherently incapable of giving justice as 
demanded by the business world. We 
still believe that arbitration under ap- 
propriate statutes, administered by re- 
sponsible trade associations, within its 
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proper field serves the needs of busi- 


ness better than they can be served by 
a court. 


No Competition With Court 

The time has come now to register 
another conclusion, namely, that arbi- 
tration is not something alien to judicial 
procedure. Arbitration is a method of 
adjudication recognized not merely by 
statute law, but by the courts as well, 
since its awards may become judgments 
of court and may command all the pro- 
cesses of law in their execution that any 
other judgments command. 


The arbitration statute is a procedural 
law. The rules of arbitration adopted 
by the parties are procedural law. One 
may say that the court is made a part 
of arbitration procedure, or that arbi- 
tration procedure is made part of judi- 
cial procedure. It matters not how it 
is expressed, but the fact appears to be 
that arbitration is a modern expansion 
of legal procedure intended to assist 
and relieve the courts. Some analogy 
may be found in the ereation of the 
court of chancery. There is an analogy 
in the reference of common law actions 
to referees and of chancery suits to 
masters. The courts, in our modern 
arbitration acts, stand in the position 
of enforcing valid agreements to arbi- 
trate, of correcting awards when fraud 
is shown, or flagrant departures from 
good practice, and finally of recording 
awards as judgments and executing 
them the same as other judgments. 


It seems quite plausible to say that 
we may look upon the arbitrator as a 
referee of the court selected by the par- 
ties. If they choose wisely they will 
have an arbiter expert in the problem 
which they submit. Ordinarily the ar- 
bitrator will be far better informed than 
either of the parties. This will incline 
them to accept his judgment. But, 


however dissatisfied some of them may 
be with the award, they cannot, at any 
rate, criticize the court. 











Where Jury Trial Fails 





The Jury Is an Archaic and Crude Contrivance for 
Administering Justice in Ordinary Suits for 
Money Between Business Men 





It is possible to assert in a single sen- 
tence that jury trial is the greatest 
achievement of the common law and that 
jury trial is the greatest incubus at- 
tached to justice. In fact, so long as we 
speak of jury trial as though it were 
a single idea and procedure, we convey 
no real meaning by lauding it or by 
condemning it. 


There are three broad classes of jury 
trials, namely, criminal trials, trials in 
tort actions, and trials in contract ac- 
tions. To say that jury trial is this 
or that without saying what kind of a 
jury trial is meant, is to express noth- 
ing. 

There is no proposal anywhere to do 
away with jury trial in criminal cases, 
though, as a matter of practice we are 
obliged to try a very large proportion of 
minor criminal cases without a jury. 
There is criticism of jury trial in erim- 
inal eases where it has degenerated. It 
is to be hoped most emphatically that 
reform will come through reversion to 
correct principles before the scandal is 
so great that. dangerous experiments 
will be indulged by an outraged citizen- 
ship. To be more explicit: jury trial 
in criminal cases has all but broken down 
in Cook County, Illinois. There is no 
need here for particulars. The results 
speak for themselves and among these 
results we note a recent editorial in a 
leading Chicago paper, counselling offi- 
cers of the law to rid the community 
of known crooks by strong arm meth- 
ods, by waylaying them and beating 
them up, and by shooting whenever 
provocation is offered. This advice was 
followed in less than a week by a long 
interview in another conservative Chi- 
cago paper in which a certain police cap- 
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tain threatened to kill a certain ‘‘gang- 
ster’’ as soon as he could get him within 
range. The public appears not to com- 
ment upon these articles, but to take 
them as a matter of course. The New 
York Times, a few years ago, published 
a signed article in which specific in- 
stances of waylaying and beating crim- 
inals were presented. In many cities 
the police have been driven by the fail- 
ure of criminal justice, largely through 
the perversion of jury trial, to resort to 
the third degree, which is seen to visit 
brutality on innocent persons in many 
eases and to fail often in securing con- 
victions of those apparently guilty. 

But where jury trial has not been 
perverted, it holds its own as the best 
adjunct to criminal procedure that has 
ever been devised, and the only feature 
of common law procedure which has 
spread throughout the world. Other na- 
tions have experimented with the jury 
in civil litigation and have discarded it. 

The success of jury trials in tort ac- 
tions in the past fifty years in England 
justifies the belief that there is a class 
of eases, particularly defamation, 
breach of promise and the like, in which 
the jury, rightly employed, is fully jus- 
tified by results. But in this country, 
where in most states the jury was de- 
prived of the assistance from the judge, 
the results in personal injury cases were 
so unsatisfactory as to form a strong 
argument for workmen’s compensation 
acts, which have greatly reduced this 
class of cases. 

When we come to the use of the jury 
in contract cases we find the United 
States divergent from all the rest of 
the world. In Ontario, for instance, 
juries are rarely asked for in contract 
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cases and the court has the right to re- 
fuse and to discharge a jury at any 
stage of a trial. In England the jury 
has virtually disappeared as a factor in 
contract causes. 


At the time when our constitutional 
guarantees were adopted there could be 
no foreseeing the perversion of the pro- 
cedure of the jury trial. Nor could 
the tremendous volume of highly intric- 
ate and technical commercial causes be 
foreseen. We have preserved the right 
to demand jury trial for all but the 
least important cases at law as a consti- 
tutional guaranty, and one which can- 
not be uprooted by agitation for con- 
stitutional amendment. Let all the en- 
lightened members of the community 
agree on effort to limit the right to jury 
trial in contract cases by constitutional 
amendment, and nothing would result 
at this time in a single state, because the 
meanest pettifogger and demagogue 
could defeat the movement. There must 
be much greater popular confidence in 
judges and much greater solidarity and 
information on the part of the bar be- 
fore a direct reform can be accom- 
plished. 

Meanwhile insistent need finds oppor- 
tunities to reduce the volume of civil 
jury trials. Workmen’s compensation 
acts make a notable reduction. In the 
field of small claims informal procedure 
makes headway. Now comes arbitration 
as an important aid to the relief of the 
business world. 


Jury Is Debtor’s Friend 

Much is to be said of the jury as an 
agency inherently unsuited to compre- 
hending involved commercial causes. 
Most jurors in such cases have to be 
educated ad hoe at a great waste of 
energy and time. Education obtained 
through expert witnesses limited to rules 
of evidence is a costly and uncertain 
thing at the best. The temptation to 


interfere with the course of instruction 
by injecting emotional elements is often 
too strong. 

There are other limitations, some pos- 
sibly more objectionable. It is the jury 
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that causes most of the waste of time, 
both before trial and during trial. We 
have set up courts presumed to be suffi- 
cient in number to meet the demand and 
in all large cities they are numerous. 
But we have not provided administra- 
tive authority within the judicial sys- 
tem with the power and responsibility 
to get the work done promptly. Indi- 
vidual judges cannot afford to make 
themselves unpopular by ¢rowding 
lawyers. They must waste much of 
their time in hearing and allowing mo- 
tions for continuance. Congestion on 
the calendar is inevitable. Here comes 
the greatest evil, for as soon as there is 
congestion there is a premium offered 
to persons who are unscrupulous, or 
financially embarrassed, or merely 
angry. They have only to spurn offers 
of settlement, force claimants to sue, 
demand jury trial and so gain perhaps 
a year, perhaps several years. 

All this is really unfair to the courts. 
It means that valid claims must wait 
while spurious ones take up the court’s 
time. We lack a system of punitive 
costs. The courts lack an organized 
form necessary to enforce measures of 
relief. Courts come to exist largely for 
the comfort and protection of debtors in 
a manner wholly contrary to our ex- 
alted principles of doing justice. Many 
claims are abandoned or compromised 
unfairly to escape the greater penalty 
of litigation. Business suffers indirectly 
as it always must suffer when law is 
unenforcible. Many lawyers refrain 
from protest because they chance to have 
about as many clients who profit from 
delay as those who suffer from it. 

As against the delays and the uncer- 
tainty and the irresponsibility of jurors 
commercial arbitration offers opportun- 
ity for the parties to select an arbitra- 
tor to be their judge from those whom 
they consider to stand highest in their 
branch of trade by reason of experience, 
personal qualifications and proved in- 
tegrity. It is a tremendous moral ad- 
vantage to approach the forum with 
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entire confidence. The hearing tends to 
be a fair and open matching of facts 
instead of a contest of concealment. The 
arbitrator needs only the facts. He 
knows the custom of the trade, and it is 
difficult to deceive him on the facts. 


All the stage play of the jury court- 
room is dispensed with. The right en- 
vironment for adjudicating business dis- 
putes has been created and the more 
complex they are the more emphatic will 
be the advantage over jury trial. 


Advantages Ascribed to Arbitration 





Some Means for Escape from Intolerable Conditions Inevitable— 
It is Fortunate that the Method Adopted Has a 
History of Successful Achievement 





Judicial procedure has always been 
a stubborn thing. A radical departure 
from accustomed modes has little chance 
for adoption unless it can show most 
convincingly to a skeptical profession 
that it possesses great practical advan- 
tages. 

Very great advantages are claimed 
for arbitration and in proof of the valid- 
ity of the claims its proponents point to 
its almost universal use in Great Britain, 
where it has expanded rapidly as a judi- 
cial adjunct to modern business, not- 
withstanding the fact that the estab- 
lished court procedure has been as 
nearly perfect as we can conceive. For 
fifty years congested dockets with long 
delays have not been available as an 
argument for voluntary adjudication in 
England. There are other very com- 
pelling reasons for the popularity of 
arbitration in England during the last 
half-century. 

Nor do we have to go abroad for 
proof of the success of arbitration when 
it is given the best environment. It 
would be literally impossible to operate 
stock and produce exchanges, where con- 
tracts are made by the thousands daily, 
if every misunderstanding had to be 
resolved in courts under our accustomed 
procedure, in which jury trial performs 
so large a function. 

In England the adoption of arbitra- 
tion kept pace quite evenly with the 
organization of business in competent 


trade associations and we are seeing the 
same phenomenon today in the United 
States. An amazing growth of organ- 
ization has occurred in the past two de- 
cades in response to a need for exert- 
ing beneficial control of a voluntary sort. 
This is very much to be desired as an 
alternative to minute and detailed gov- 
ernmental intervention and regulation. 
In fact, much of the governmental reg- 
ulation which has bedn rightly com- 
plained of in recent years would have 
been unnecessary if business had, at an 
earlier stage, accomplished an organiza- 
tion suited to the needs. 

Modern business here was so swift in 
its development that it outran business 
organization, but the latter is rapidly 
catching up. Twenty years ago the most 
profound movement in business was the 
combining of separate concerns to form 
powerful trusts. The extent of this 
movement doubtless accounts in part 
for the appreciation of the need for 
trade organizations on the part of tens 
of thousands of independent business 
men who found the trusts crowding 
them, not only by direct competition, 
but also in competition for raw mate- 
rials. : 

The present widespread demand for 
arbitration among American business 
men receives artificial impetus from the 
fact that we have not yet followed Eng- 
land in adopting rational procedural 
rules, Some of the irrational features 
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of our adjective law as applied to com- 
mercial litigation are discussed in the 
able article by Professor Wesley A. 
Sturges, reprinted in this number. Ref- 
erence is also made on another page 
to the incubus of the jury trial in con- 
tract cases. 

Now some of the advantages ascribed 
to arbitration. In setting these out, no 
attempt is made to arrange them in the 
order of importance. 


Arbitration Conserves Friendly Relations 

It is trite to say that a lawsuit is a 
battle, often more a campaign than a 
single engagement, degenerating into 
the situation where the parties seek to 
do each other the greatest possible in- 
jury regardless of individual benefit. 
Not so with arbitration. Where there is 
a submission made after the dispute 
arises the parties have voluntarily 
adopted the new type of judicial pro- 
cedure, for arbitration deserves to be 
so understood. They seek a speedy and 
just determination with minds prepared 
to accept the decision and to conform 
to it. And when arbitration follows as 
the result of an agreement made before 
a controversy has developed there is 
even less opportunity for hard feelings 
to arise. 

A still more common type of arbitra- 
tion in this country is the one virtually 
compelled by the rules of a commercial 
organization, of which the stock ex- 
change is the typical kind. Here arbi- 
tration is virtually automatic. Being 
familiar with the procedure, traders 
seem to be absolved from the hard feel- 
ings which are more or less inevitable 
when there is no resort except to courts 
of law. In the building trades, arbi- 
tration became equally essential and its 
success there has led to extending it to 
disagreements between members of the 
associations and outsiders with whom 
they have dealings. This is accom- 
plished through persuasive measures and 
the practice has to prove its worth as it 
gains ground. 

It is quite correct to say that arbi- 
tration tends strongly to eradicate hard 
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feelings from adjudication and this is 
an important factor—a civilizing and 
stabilizing and economical factor. 
Arbitration Is Private 

The unavoidable publicity of a trial 
court is in many instances a cause for 
grievance. Parties are often unwilling 
to disclose their private affairs in the 
presence of trade rivals and curious 
spectators. Nothing is gained by this 
notoriety. In arbitration there is a min- 
imum of embarrassment in this way. 

One of the difficulties inherent in legal 
procedure is the matter of jurisdiction, 
both of parties and of subject matter. 
Under a voluntary submission all such 
problems vanish. Arbitration in our 
export and import trades was found to 
be necessary to the development of for- 
eign commerce. American exporters had 
been forced to arbitrate in the great 
cities of Europe and had lost their fears 
of the procedure. In time they found it 
wise to offer arbitration in our cities to 
reassure foreign dealers, who rightly 
distrusted our accustomed modes for 
collecting debts. 

Jurisdictional Difficulties Are Overcome 

The classic example of arbitration as 
a device for escaping from jurisdic- 
tional tangles is afforded in maritime 
contracts. Take an extreme, but not 
uncommon instance: a Norwegian ship, 
carrying an American cargo, grounds 
on a reef on the coast of China. The 
cargo is insured by an English concern. 
First relief comes in the arrival of an 
English wrecking outfit. No time is 
wasted in cabling and bargaining. The 
Norwegian ship is released and towed to 
the nearest port for repairs and sur- 
veys. The condition of the cargo is noted 
by expert appraisers. Every step 
needed to conserve the interests of busi- 
ness men in several countries is taken 
speedily. Some months later represen- 
tatives of the parties gather in a cham- 
ber in London and the rights and in- 
terests of all, including the wrecker’s 
charges, are adjudicated in an expert 
manner. While the necessity of some 


such voluntary adjudication must be ad- 
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mitted in the field of sea-borne com- 
merce, the example may not impress any 
large number of American business men 
or lawyers. But we are rapidly on the 
way to the stage when a carload of poul- 
try or fruit, enroute from Iowa to Bos- 
ton, but ditched in Ohio or Ontario, will 
be salvaged with equal economy and ab- 
sence of needless friction. 

The importance of the new federal 
arbitration act will soon be realized espe- 
cially in respect to avoiding jurisdic- 
tional difficulties and lawyers need to 
familiarize themselves with the oppor- 
tunities now offered. 


Arbitration Affords Expert Adjudication 

Business has always been technical 
and more or less a law to itself. When 
disputes involving business custom— 
and they are numerous—get into court 
before a jury, the necessity exists not 
merely of proving the case, but of 
educating the jury to the point of un- 
derstanding the relevancy of the facts. 
By expert witnesses under rules of evi- 
dence this edyeation is accomplished in 
a most tedious and awkward manner. 
Ordinarily a majority of the jury are 
actually disqualified in mentality or ex- 
perience to grasp the situation. A ver- 
dict is notoriously suggestive of gam- 
bling. In the relatively few cases in- 
volving more than $1,000 (smaller cases 
cannot be tried economically by a jury 
of twelve, anyway), where there is no 
jury, it is common to find the judge un- 
versed in the particular line of business 
involved. The judge is quicker to learn 
but often even he must be educated. 

Arbitration Dignifies the Parties 

‘The influence of the jury in making 
trials unduly time-consuming and in 
causing congestion of dockets is consid- 
ered under another head. At this point 
we merely make the point that the jury 
is unfitted for making expert discrim- 
inations and its verdict can not be ex- 
pected to compete for accuracy with the 
award of an arbitrator well versed in the 
intricacies of business custom. 

The tactics commonly considered 
necessary in trying cases before juries 


are unknown in arbitrations. The ap- 
peal to emotion becomes ridiculous. The 
amenities of business are conserved. 
And, without making another head of it, 
we may add that arbitration strength- 
ens the trade organizations which en- 
courage it. It makes membership more 
desirable. It produces savings in time, 
money and feelings. It makes for ap- 
preciation of organized control and reg- 
ulation. 
Arbitration Saves Time 

It is unnecessary under this title to 
do more than point out that time may 
be saved in two important ways: first, 
in securing final determination more 
speedily than is possible in most courts, 
and secondly, in reducing the time ac- 
tually devoted to trial. 

Court trials ean never achieve the 
flexibility which is inherent in arbitra- 
tion. A hearing set by an arbitrator is 
not at the merey of other like proceed- 
ings. It can begin on the minute. It 
has the right of way. Witnesses lose 
a minimum of time. Adjournments can 
be made to meet the convenience of all 
concerned. 

Nor can congested dockets ever arise 
in the field of arbitration. The proced- 
ure is indefinitely expansible. There 
may be any number of arbitration hear- 
ings proceeding at one time. They may 
be reserved for the dull season in busi- 
ness, if desired. 

Where courts are from one to four 
years in reaching cases for trial, some 
escape, whatever its defects, is inevitable 
in an era when time is the most scarce 
and most essential commodity. It is 
indeed fortunate in view of the appar- 
ent helplessness of courts to prevent 
jury demands, and their consequent in- 
ability to cope with the volume of cases 
submitted, that a tried and proven pro- 
cedure such as arbitration is offered as 
a means for relief. Some kind of escape 
is inevitable. 

Arbitration Is Automatic in Action 

What is meant by this is that where 
arbitration is the invariable custom, as 
in certain highly organized lines, and 
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where it derives from agreements to 
arbitrate executed in advance of contro- 
versy in jurisdictions in which the law 
makes such agreements irrevocable, there 
is a strong influence making for the 
private settlement of disputes. 

Everywhere and at all times the vol- 
ume of private settlements, with or with- 
out the assistance of lawyers, is far 
greater than the volume of trials. But 
if settlement is accepted by a party who 
does it to escape the penalty of waiting 
a year, or three years, for the ‘‘slow 
wheels of justice,’’ there is an element 
of coercion which rankles. It is claimed 
that with arbitration available to either 
party on demand, with certainty of 
speedy action, settlements satisfactory 
to both parties are frequent. 


Arbitration Is Cheaper 


Samuel Rosenbaum, author of our 
Bulletin XII on Arbitration in England, 
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who devoted seven months to the study 
of the subject in London, is of the opin- 
ion that there is little if any direct sav- 
ing in arbitration in that country. But 
in this country arbitration as it has been 
developed in special lines under associa- 
tion control appears to be less expen- 
sive than litigation in the courts. There 
is a strong disposition at this time for 
proponents of the procedure to empha- 
size the saving in direct cost and to pre- 
serve this quality as the practice ex- 
tends. There is certainly no need for 
controversy here, because in the long 
run arbitration is always conducted at 
cost. The really serious side of direct 
costs in our courts is connected with 
appeals when the money goes to factors 
having no direct connection with adjudi- 
cation, notably the stenographers and 
the printers. In arbitration such costs 
are unknown. 


Opinions on Arbitration Clash 





Question Whether Law Should Sanction Right to Agree 
Upon Arbitrating Controversies in Futuro 
Disturbs American Bar Association 





Commercial arbitration has made 
tremendous progress in popular knowl- 
edge and approval in the last three or 
four years. It is not too much to say 
that it is endorsed in principle by every 
commercial organization in the country, 
and the American Bar Association has 
declared for it on behalf of the legal 
profession. 

It is extremely interesting to observe 
that like most great movements arbi- 
tration has reached the stage of con- 
troversy between its adherents. The 


1905 meeting of the American Bar As- 
sociation afforded the first battle ground 
for the rival factions, to employ a well- 
worn figure. 

Following a decision of Lord Coke in 
Vynior’s case, the law of arbitration 
has been opposed to agreements to arbi- 


trate disputes in futuro. American 
courts have held that such agreements 
are against public policy and have thus 
added the prohibition to our constitu- 
tional law. 

England was able very readily to cor- 
rect the law that Lord Coke laid down 
by act of parliament, which was done in 
1889, since which time broad arbitra- 
tion clauses have been inserted in vir- 
tually all written contracts. Mr. Julius 
Henry Cohen set himself the task of 
exploring the black letter texts of deci- 
sions in Norman-F rench to ascertain the 
soundness of Lord Coke’s law. His book 
on Commercial Arbitration tells how he 
found that Coke had blundered in cit- 
ing genuine dyed-in-the-wool common’ 
law. 

But it was the text of the New York 
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Arbitration statute which paved the way 
for a liberal rule in this country. That 
act declares that agreements to arbitrate 
either existing or future controversies 
are irrevocable. By providing a day in 
court to procure an order in case one 
party refused to participate in arbitra- 
tion, the act enabled the courts to de- 
part from the line of decisions and hold 
it constitutional. It was sustained in 
the New York Court of Appeal and the 
Supreme Court of the United States. 
Later, New Jersey adopted substanti- 
ally the same law, and in March, 1925, 
Congress enacted a similar law for in- 
terstate and maritime causes. To this 
extent American business had been set 
free for the fullest use of arbitration. 
Generally throughout the states, arbitra- 
tion is limited either by statute or by 
decisions to controversies in esse at the 
time of the submission. 


The matter came to the attention of 
the American Bar Association in 1925 
for debate, owing to the fact that its 
Committee on Commerce, Trade and 
Commercial Law had been chiefly in- 
strumental in securing passage of the 
federal act, with the endorsement of the 
Association, without a single dissenting 
vote in House or Senate, while the Na- 
tional Conference of Commissioners on 
Uniform State Laws, commissioned by 
the Bar Association to draft a state act, 
had decided to stick to the narrow rule. 
Two competitive principles were rep- 
resented at the Association meeting and 
a conflict ensued. All interested in the 
subject will want to read the verbatim 
account of the debates in two or three 
sessions to be published in the 1925 pro- 
ceedings. Meanwhile a condensed ex- 
planation of the situation that developed 
will be found in the American Bar As- 
sociation Journal for September, pages 
605, 612, et seq. 

It was, of course, inevitable that con- 
troversy would develop on this import- 
ant phase of arbitration development. 
And like all such questions involving 
policy of a high order a great deal can 
be said by both sides. Whether our 


law in the states generally shall sanc- 
tion the freest use of arbitration as in 
New York and New Jersey, and under 
the federal act, or shall adhere to the 
traditional narrow policy is a tremen- 
dous question, one that will be contested 
with fervor by champions of both views, 
probably for a long time to come. 


During the period that the arbitra- 
tion bill was pending in Congress the 
commercial organizations of the country 
lined up in support of it in an impres- 
sive manner. It is doubtless fair to say 
that organized business will be united 
in seeking state legislation that will ner- 
mit of blanket arbitration clauses in 
written contracts. The Conference of 
Commissioners on Uniform State Laws 
will probably not recede from the stand 
already taken, which gained approval of 
the American Bar Association on a vote 
taken at the final session. While the 
debate consumed considerable time, it 
was devoted largely to making and re- 
futing charges of unfair conduct, so that 
almost no attention was given to the real 
problem. The Committee on Trade, 
Commerce and Commercial Law estab- 
lished the fact that in securing passage 
of the federal act it had acted under the 
clearly expressed authority of the 
American Bar Association, but the de- 
cisive vote favored the narrower rule 
advocated by the Commissioners on Uni- 
form State Laws. 

This vote may well be said to stultify 
the Association, for it authorized sup- 
port of a federal bill incorporating the 
broad policy on two previous occasions 
and then reversed itself to conform to 
the wishes of the Commissioners. Of 
course, only a moiety of the Association 
members participated in any of these 
several sessions and of these only a 
small fraction could claim to understand 
the issues involved. The action taken 
will only serve to introduce the discus- 
sion to the profession, for it is a prob- 
lem not to be settled offhand by any 
body at one time or place. Possibly 
the action taken will go farther to illus- 
trate the inherent danger of legislating 
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on the town meeting plan—the method 
of pure democracy—than to resolve this 
momentous issue. 


The Commissioners on Uniform Laws, 
through their spokesmen, dwelt on the 
danger of permitting persons to con- 
tract away their right to go into court, 
as an academic view, there being no 
reference on either side to the success 
of arbitration without restrictions in 
England and other commercial nations. 
They represented that in nearly all of 
the states the law has been opposed to 
the free use of arbitration, deducing 
from this fact the belief that it would 
be impossible to make the law uniform 
throughout the states on the basis of 
the broad policy. In opposition to this 
it was asserted that the trend of legis- 
lation, as illustrated in New York, New 
Jersey, Massachusetts and in Congress, 
showed a willingness to depart from the 
narrow rule. 

While experience was not invoked to 
clarify the situation it was made to ap- 
pear unlikely that Congress and the 
New York legislature would stultify 
themselves by a reversal of policy, 
which means that uniformity can not 
be attained on the line adopted by the 
proposed uniform act. 

Possibly the best argument offered by 
the champions of the broad policy was 
in the form of a plea for freedom of 
contract. On this side of the matter it 
is timely to quote from a paper read at 
the 1923 meeting of the Academy of 
Political Science in \the City of New 
York by Harlen S. Stone, now Associ- 
ate Justice of the United States Su- 
preme Court. It should be said first, 
however, that Mr. Stone was present to 
point to the limitations of arbitration 
in various situations in which only 
courts ean afford needed relief, which 
he did to prevent undue claims for vol- 
untary adjudication. We quote the 
opening paragraph of his paper: 


That two merchants of full age and 
mental competency should not be per- 
mitted by the laws of their country to 
stipulate for the adjustment and settle- 
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ment of controversies between them exclu- 
sively by the arbitration of a fellow mer- 
chant, would seem incredible to a layman. 
It would seem incredible to most lawyers 
did we not actually know that such at one 
time was the law of England and that 
until the recent adoption of the arbitration 
statute in New York it was the law of our 
greatest commercial state, as well as that 
of most of the states of the Union. There 
could be no better example of the vitality 
and persistence of a false doctrine when 
it once lodged in the body of our common 
law than the history of the common law 
view of the invalidity of arbitration agree- 
ments. As a result of the earnest and 
persistent efforts to secure the adoption of 
a more enlightened policy, headed by the 
Chamber of Commerce of New York State, 
we now have placed on the statute books 
of the state of New York provisions mak- 
ing stipulations for arbitration obligatory 
and affording a convenient and expedi- 
tious procedure for compelling the per- 
formance of arbitration agreements. Our 
courts have upheld the constitutionality of 
this statute and are enforcing its provi- 
sions so that it is possible in New York, at 
least, for the parties to a contract to pro- 
vide by agreement that controversies aris- 
ing with respect to its interpretation or 
performance may be settled by arbitration. 
Similar legislation is being pressed upun 
Congress and the several state legislatures 
and will no doubt be enacted into law, and 
we may confidently look forward to the 
time when arbitration will become a recog- 
nized and accepted method of settling com- 
mercial disputes. 


It is obvious that the practical im- 
portance of the divergence of views lies 
in the fact that after a controversy has 
arisen it is likely that one party will 
presume an advantage in litigation in 
the courts. Whereas the agreement to 
submit future controversies, where the 
practice is enforceable at law, makes 
arbitration inevitable. 

If the broad policy does not work 
satisfactorily it will die a natural death. 
That some persons will conceive them- 
selves to be injured by experimenting 
with the executory agreement to arbi- 
trate is not a thing to cause worry at 
a time when ordinary litigation is un- 
derstood to inflict injury upon both par- 
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ties. Unless the broad policy deserves 
to sueceed it will fail and without the 
repeal of any statute. 

On the other hand it is not certain 
that a refusal by the legislatures of the 
leading commercial states to adopt the 
broad policy will prevent business men 
from finding a means for embracing it 
outside the law. If arbitration proves 
as successful in the United States as it 
did in England when the law was pre- 
judicial two things will likely happen. 


First, business will accomplish a great 
deal of the benefit implied in the broad 
policy through establishing it as a cus- 
tom. Business men will test it out 
within trade associations which possess 
sufficient solidarity to create a de facto 
system of arbitrating all controversies. 
If then the practice attains the force 
of custom it will not be of such great 
consequence whether the law is amended 
or not, but amendment will be highly 
probable. 


The Technique of Arbitration 





This Flexible Procedure Readily Adapted to Special 
Need—Lawyer Arbitrators Should be Given 
Opportunity to Aid the Courts 





In theory arbitration is admirably 
simple. Deceptively so, perhaps, in 
view of the tremendous significance of 
its function. In practice its simplicity 
enables it to adapt itself to a wide di- 
versity of uses and-this makes a study 
of its technique important. 

The essence of the arbitration statute 
is its recognition of the right to sub- 
mit controversies and to file the award 
in a competent court, where it becomes 
a judgment. Such acts wisely refrain 
from laying down elaborate rules for 
arbitrators to follows. But rules which 
are regulatory only, conferring no sub- 
stantive rights, are needed, and these 
are properly adopted by trade associa- 
tions to apply to arbitrations submitted 
by members or others who find them 
applicable. It is appropriate that the 
agreement to arbitrate, or the submis- 
sion of a controversy, should specify 
the rules of a particular trade associa- 
tion or the standard rules of some or- 
ganization which encourages arbitration. 

Inasmuch as association practices will 
differ and various kinds of controversies 
will require special rules, there is con- 
siderable technique involved. Failure 
to recognize this fact will lead to dis- 
appointment. Here lies the special field 


of usefulness for the associations which 
devote part or all of their activities to 
converting the public to the benefits of 
arbitration. They need to keep their 
minds open as to methods of arbitrating, 
which are numerous and sure to in- 
crease in number. 

Until recently the commonest form of 
procedure in this country consisted of 
the appointment of an arbitrator by 
each party, the two so appointed to 
select the third. This appears to be the 
least satisfactory of all known methods, 
because two members of the board are 
biased, and the third will receive little 
disinterested assistance from them. This 
third arbitrator, who virtually exercises 
the whole power of decision, is not di- 
rectly selected by the parties. Under 
this arrangement a losing party is likely 
to feel that he has not been treated 
fairly. 

Probably the commonest procedure, 
and the most satisfactory, is for the par- 
ties to agreé upon one arbitrator. When 
obliged to concur in a choice the arbi- 
trator so selected is likely to be one of 
high standing whose decision will carry 
weight. 

But conditions will not always make 
this simple method applicable. If the 
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parties are engaged in different lines of 
business there may be no trade expert 
known to both of them. In such ease 
there is opportunity to agree upon a 
lawyer with the expectation that he will 
inform himself concerning the techni- 
ealities of business involved in the con- 
troversy. Or the parties may submit 
their dispute to a standing committee 
on arbitration made up of three or five 
business men of varied experience. 


In building contracts the architect is 
commonly made the arbiter of disputes 
in the first instance and those that he 
cannot resolve are usually passed on to 
a board of three, likely to be composed 
of an architect and two contractors, or 
of three architects. 


In the more compact trade bodies 
which find it necessary to oblige mem- 
bers to submit their disputes to arbitra- 
tion there is commonly a standing com- 
mittee (or perhaps more than one com- 
mittee) that arbitrates all the cases. 


In the spread of arbitration in lines 
of business which embrace buyers and 
sellers who are not members of a single 
association it is becoming common to 
maintain a single salaried arbitrator, 
often a lawyer, who becomes familiar 
with the entire field of business. The 
success of professional arbitrators of 
this sort in recent years has been most 
convincing. 

There is already a considerable expe- 
rience in this country to draw from and 
opportunity for adapting the idea in 
flexible manner to meet diversified 
needs. 


One of the instances of the success- 
ful working of arbitration over a long 
period which is often overlooked is in 
the baseball business. Not infrequently 
the standing of individual clubs de- 
pends upon decisions on appeal from the 
field umpire. For this purpose the 
baseball managers developed a system 
which has worked admirably. 


Several years ago Mr. Perey Werner, 
one of the leaders of the St. Louis Bar, 
offered a plan of voluntary adjudica- 
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tion which we believe to be based on 
sound principles. An explanation by 
the author is to be found in the Jour- 
NAL, Vol. III, No. 4. Mr. Werner points 
to the obvious fact that there are in 
every community lawyers who are com- 
petent to perform judicial service and 
who possess the confidence of the bar. 
His proposal is that practitioners gen- 
erally adopt the custom of submitting 
civil suits under the arbitration law to 
a disinterested lawyer. This would ob- 
viate many of the drawbacks now com- 
plained of in the courts, and especially 
delay. The author argues that the pub- 
lie courts should, in a democratic so- 
ciety, be reserved for public actions, and 
that the inexhaustible resources of the 
bar be availed of for the adjudication 
of private controversies. 


Every Lawyer an Arbitrator 

The argument, within bounds, appears 
to be entirely sound. The difficulties in 
putting it into effect are practical. Un. 
derstanding that arbitration is unsuited 
to a large class of actions in which spe- 
cial remedies are required, there remains 
yet a great practical difficulty in in- 
ducing clients to arbitrate after their 
controversies have got beyond informal 
settlement. Too often one party is 
bluffing and such a party does not want 
prompt justice. 

But in the rapid extension of faith 
in arbitration, opportunity for putting 
Mr. Werner’s proposal to the test will 
surely come. Business men who have 
lost their fear of arbitration by expe- 
rience in small eases will be prepared to 
sanction the procedure in the more im- 
portant controversies. Lawyers au- 
thorized by their clients to submit con- 
troversies would do well to submit 
mixed questions of law and fact to 
lawyer arbitrators. This will insure as 
expert adjudication as in any forum 
and will dignify the legal profession. 
There are always more than enough po- 
tential judges. The thing to do is to 
permit lawyers who enjoy the special 
confidence of the profession to serve as 
judges under the arbitration law. 























Commercial Arbitration or Court Applica- 
tion of Common Law Rules of Marketing’ 


Wesley A. Sturges 


{Editor’s Note.—The JOURNAL is in- 
debted to the Yale Law Journal, in which 
this article was published in the number 
for March, 1925 (Vol. XXXIV, No. 5), 
for permission to reprint. The author, 
Professor Wesley A. Sturges, is professor 
of law in Yale University Law School.] 

Mr. Justice Holmes has referred to 
a ‘‘noble instinct of scientific curiosity 
to understand why we maintain what 
now is.’’ ‘‘But,’’ he adds, ‘‘most even 
of the enlightened reformers that I hear 
or read seem to me to become 
rhetorical just where I want figures.’’? 

It is the purpose of this paper, first: 
to raise the question why, in the light of 
facts and figures, we have certain com- 
mon law rules that affect the activity of 
marketing goods, and, second: to ascer- 
tain to what extent these rules are, and 
may continue to be, what Professor 
Commons’ calls actual ‘‘working rules’’ 
in the business community. 

Suppose a shipper consigns provi- 
sions to X, who receives them on a 
term-credit, but refuses to pay the 
agreed purchase price on the due date. 
If the shipper considers court action in 
New York he should be advised that he 
eannot have a trial of the issues before 
the first of 1929 if the case is docketed 
at once (extraordinary cases advanced 
on certificates of special importance ex- 
cepted). On January 1, 1924, accord- 
ing to figures of Mr. Justice Guy of the 
New York Supreme Court,* the trial 
calendars of the New York Supreme 
Court contained over 27,000 untried 
eases. With the judicial machinery op- 

1The principal part of this article was read 
at a round table conference of the commercial 
law section of the American Law School As- 
sociation at its annual meeting at Chicago, 
December 29, 1924. The conference discussed 
legal problems in marketing. 

The writer wishes to make acknowledg- 
ment to Mr. John Caskey for assistance in 
collecting the facts set forth in this paper.., 

2Holmes, “Introduction, Rational Basis of 
—_ Institutions” (1923) Modern Legal Phil. 
series. 

‘Commons, Legal Foundations of Capitalism 
(1924) 134, 140. 


*Reported in New York Evening Post, Dec. 
13, 1924. 
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the above date.® 


erating at top speed, and counting out- 
side settlements and discontinuances, 
somewhere between eight and ten thou- 
sand cases can be disposed of in a year.® 
The 1924 figures just quoted also show 
that the annual addition to the calen- 
dars is between ten and fifteen thousand 
new cases. This is the situation in New 
York while the taxpayers maintain 35 
Supreme Court justices, 30 Municipal 
Court justices and 10 City Court jus- 
tices. 


In the United States Federal courts 
the congestion is similar. On June 30, 
1924, cases waiting for trial in the 
United States Federal District courts on 
the civil docket, exclusive of bankruptcy, 
numbered fifty-six thousand thirty-two, 
and on the criminal docket, excluding 
eases under the draft, forty thousand 
two hundred and ten—a total of ninety- 
six thousand two hundred and forty-two 
untried cases. As for the Federal 
Courts of Appeals, the Court of Claims 
and Territorial Appellate Court figures 
are unavailable to the writer, but he 
is informed that the number of their 
untried cases is negligible. The Su- 
preme Court had 462 cases pending on 


, 


5No extensive figures -are available to the 
writer bearing on the ratio of cases taken off 
the records by outside settlement or discon- 
tinuance and cases carried through court ac- 
tion. The Superior Court of New Haven 
County, Connecticut, is reported to have dis- 
posed of 1505 cases during the year ending 
September 1, 1924. Of this number 346 were 
discontinuances, 307 withdrawn without costs, 
52 withdrawn after costs paid and 14 cases 
transferred to be heard in other counties. 


‘For certain consequences of this pressure 
of cases, not elsewhere to be particularly 
noted in this article, the following should be 
quoted from Dean Pound: “. . . the condi- 
tion of pressure under which causes are 
passed upon in the American urban communi- 
ties of today where crowded calendars pre- 
clude the thoroughness in presentation and 
deliberation in judicial study which were pos- 
sible a century ago, prevents judicial law 
making from achieving its best. An example 
from the law reports will make clear what 
this means. In 4 Wheaton’s Reports, report- 
ing the decisions of the Supreme Court of the 
United States during the year 1819, decisions 
in thirty-three cases are reported. In other 
words, seven judges decided thirty-three cases 
in that year. In 248-251 United States Re- 
ports, we may see the work of that court a 
hundred years later. In 1919 the court wrote 
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General consequences of this delay of 
trial courts, which is experienced in 
varying degree in most, if not all, juris- 
dictions, are stated in the following 
seemingly rhetorical but, unfortunately, 
all too accurate summary: ‘‘rights suf- 
fer irreparable wrong; wrongs go un- 
righted; parties and witnesses die, scat- 
ter and disappear; evidence is lost or 
destroyed; memories fail and testimony 
loses its distinct value; frauds and per- 
juries evolve and are matured; insolven- 
cies and bankruptcies intervene, so that 
when the tardy day of judicial trial 
drags the often seriously weakened case 
to the bar of justice, justice ofttimes 
cannot be had or is very ineffective.’” 

Let us look at the shipper’s position 
a little more in detail. Uf he must rely 
upon the courts to enforce his claim, the 
delay just mentioned indicates the mini- 
mum time that the purchase price will 
be idle capital for the shipper and addi- 
tional capital for the buyer. For our 
shipper it means the loss of gross-profit 
earning power. According to investi- 
gations of the Harvard Graduate 
School of Business Administration, Bu- 
reau of Business Research, the capital- 
dollar of a wholesaler of groceries and 
provisions has a_ gross-profit-earning- 
power ranging from a low of 7.7% to 
a high of 17.2%—common, 12.0%. A 
retail grocer’s capital has a gross-profit- 
earning-power ranging from 14.6% to 
27.9% —common, 21.0%. These figures 
are taken from a business where, due 
to highly competitive conditions, it is 
believed that the margin of gross profit 
two hundred and forty-two opinions and dis- 
posed of six hundred and sixty-one cases. If 
we look only at the opinions written, where 
seven judges wrote thirty-three opinions in 
1819, nine judges igs so] two hundred and 
forty- two opinions in 1919. . This does 
not mean merely that the judges are com- 
pelled to work rapidly and with a minimum 
of deliberation. In order to hear these cases 
at all the time allowed to counsel must be 
greatly abridged. In state courts the 
pressure has become even greater. Thus at a 
time when constructive work of the highest 
order is demanded in many of our 
states the courts are none too well equipped 
to do the work effectively and in all of them 
the pressure of business is such that work of 


the highest type is all but precluded.” Pound, 
The Spirit of the Common Law (1921) 8, 9. 


™Wheless, Arbitration as a Judicial Process 
of Law (1924) 30 W. Va. L. Quart. 209. 
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is particularly low. For the delay pe- 
riod of the courts, our shipper is de- 
prived of this gross earning power of 
the purchase price—the buyer has it. 
But it may be suggested that when 
judgment is procured, interest, at the 
legal rate, may be allowed on the price 
from due date. Assuming this to be 
the rule—an assumption not entirely 
free from doubt and conditions accord- 
ing to the authorities—it will help 
some. However, this legal interest-rate 
is 6% in New York and in other states 
averages below 7%.*° So far as this 
allowance at such rates is supposed to 
reimburse the shipper for loss of op- 
portunity to use the money as capital 
or to take from the buyer its capital-use- 
value to him, it appears to be an inade- 
quate adjustment. On the other hand, 
it may be urged that this interest allow- 
ance is not ‘‘on the legal theory”’ of 
reimbursing for the capital-use-loss of 
the purchase price nor to take from the 
defaulting buyer its capital-use-value to 
him, but rather is ‘‘on the legal theory”’ 
or indemnifying the shipper for the in- 
terest which he must pay on that 
amount of further capital borrowed to 
replace the item in question. The val- 
idity of this theory depends upon the 
facts of the particular case. If his lines 
of credit were not already taken on the 
due date, this legal theory is sound. If 
his maximum credit position was taken, 
obviously the allowance is on a fallaci- 
ous assumption; it is then only a make- 
shift adjustment. Whether or not it 
was taken presents a question of fact. 
As a ‘‘long run’’ proposition, however, 
it may be suggested that if his enter- 
prise is profitable the shipper would be 
using his maximum credit, for his way 
to profits is by business volume (assum- 
ing the enterprise is non-monopolistic). 
If the business is not profitable, of 
course, he is generally without commer- 


’See Kirshman, Principles of Investment 
oo ch. IV—“The Return to Invested Cap- 
tal.” 


ee m Sutherland, Damages (4th ed. 1916) sec. 


In 6 states the “legal rate of interest” is 
8%; in 7 states, 7%; in 32 states 6%; in 3 
states. 5%. The rate for which parties may 


bargain in the different states varies much 
more. 
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cial credit. Our shipper will refer to 
his books in this matter; the courts de- 
cide ‘‘on principle’’—as a matter of 
law."4 

Furthermore, we may refer to the loss 
consequent upon this delay of the law, 
which obtains in perishable and semi- 
perishable commodities where, for ex- 
ample, they are not accepted by the con- 
signee. If both parties are obstinate 
and stick to their legal rights, the pro- 
visions may rot. The New York Cham- 
ber of Commerce puts this loss in terms 
of ‘‘many millions annually.’ While 
this statement is unaccompanied by any 
table of figures, it seems probable that 
some such waste does occur. 

So far we have considered conse- 
quences of the ‘‘law’s delay,’’ as the 
aphorism goes, as if it ran only to a 
probable date of trial. But probabil- 
ities of extended trials, appeals, new 
trials and further appeals, and costs 
incident to employment of counsel, 
printing of records, commissions to pro- 
cure evidence, are matters of common 
knowledge. Certainly the record to date 
in the Willett-Herrick case in Massachu- 
setts is not out of place in this connec- 
tion as indicating possibilities in trial 
court practice. Thirteen months (187 
days actual trial days) have been spent 
by the Norfolk Superior Court in Ded- 
ham in trying a claim for $15,000,000. 
Testimony to the extent of 30 volumes 
of 350 pages each was taken from 45 
witnesses. There were 954 exhibits. 
One juryman was excused by consent of 
both parties on account of nervous 
breakdown. The remaining 11 returned 
a verdict for $10,534,109.07. They did 
so within 72 hours. The jury consisted 
of four clerks, one stonemason, one 


printer, one railway employee, one car- 


41 Sutherland, Damages (4th ed. 1916) sec. 
76: “Money, like the staples of commerce, is, 
in legal contemplation, always in market and 
procurable at the lawful rate of interest; and 
the same principle which limits a disappointed 
vendee’s recovery against his defaulting ven- 
dor to the market value of the commodity 
which is the subject of his contract restricts 
the creditor to the principal and interest.” 

2A circular mmeorandum dated Dec. 20, 
1923, sponsoring a Federal Arbitration Bill, 
Sen. Rep. 1005, House Rep. 646. 


penter, one machinist, one painter, one 
retired minister and one shoemaker."* 

So far reference has been made to 
these costs, losses and waste, if they may 
be so deseribed, apparently from the 
point of view of the entrepreneur, our 
shipper. But lest we appear to be wor- 
shipping at the altar of the great god, 
Business, they should be traced, if pos- 
sible, to their final resting place. Do 
they stop with the entrepreneur? Can 
the observation be made validly, that if 
they did, having regard for scales of net 
profits, that the entrepreneur function, 
as we now know it, would become de- 
funect? That accounting technique car- 
ries these costs or losses on to the con- 
sumer will not be denied. That the 
process of marketing is fitted for that 
end will not be denied. That the con- 
sumer can bear it if he must is prob- 
ably true. Whether he does or does 
not the writer can searcely prove, so an 
answer to the question is left to infer- 
ence.** 

But what bearing do these data on 
the glutted conditions of the courts, and 
the question of costs and losses inci- 
dent to delayed trials and protracted 
litigation generally, have to do with 
rules of the common law courts that 


“The New York World of Dec. 28, 1924, 


makes this further report of the case: “The 
cost of the long trial, which had to be borne 
by the one city and twenty-seven towns of 
Norfolk County, is estimated at $50,000. Of 
this the payments to the jurors for their 
thirteen months of service accounted for $20,- 
000. The stenographers cost $3,790; the mak- 
ing of the transcript of testimony, $3,345, and 
the salaries of the court officials, $5,605. 

What the cost of the eminent counsel re- 
tained by both sides over so long a period may 
total has not been revealed. But there is no 
doubt it has been an eminently satisfying case 
from the point of view of the bar and that its 
potentialities are by no means exhausted. 
Judge Callahan gave the attorneys almost 
six months, instead of the customary twenty 
days, to make up their bill of exceptions. It 
is hardly probable that a brief for the de- 
fense can be prepared before Nov. 1, 1925, or 
that the Supreme Court of Massachusetts will 
reach a decision on the appeal much before 
Nov. 1, 1925. (?) So the case bids fair to 
run on for at least two years longer.” 

%4In the circular memorandum of the New 
York Chamber of Commerce, supra note 12, 
appears the following statement: “The Bill 
(for a Federal Commercial Arbitration Statute) 
on the one hand, aims to eliminate friction. 
delay and waste, and on the other, to estab- 
lish and maintain business amity and to re- 
duce the price of commodities to the con- 
sumer; this latter on the theory that a mer- 
chant in figuring his cost adds to his price a 
certain amount representing the risk of re- 
jection, claims, fault-finding, etc, even in- 
cluding litigation.” 
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affect distribution? It seems fitting in 
this connection to refer to that rule 
established by the courts which has ef- 
fectively disabled entrepreneurs from 
accomplishing a program of their own 
for adjusting their disputes arising in 
the market. Business men have devised 
such programs—the one most frequently 
recurring in evidence being that of arbi- 
tration. American courts have quite 
uniformly declared that any such gen- 
eral agreement is against public policy 
and invalid in so far as it undertakes 
to ‘‘oust the courts of justice of juris- 
diction.’"*> This rule has always en- 
abled one party, whatever his motive, 
to escape to the interstices of a common 
law court trial whether in former days 
they were found in the technical forms 
of action and vagaries of pleadings and 
proof and tacties of practioners, or in 
modern days of congested trial calen- 
dars and some modern counsel still gal- 
lant with technicalities. 


The formula of the rule has been, as 
stated, that as an agreement to ‘‘oust 
the courts from jurisdiction’’ it is in- 
valid. In this doctrine American courts 
have been ruled from the grave of 
Vynior’s Case, decided in 1609.*° There, 
when the notions of agency were yet 
forming, it was resolved that ‘‘a man 
cannot by his act make such authority, 
power or warrant not countermandable, 
which is by the law and of its own na- 
ture countermandable. The modern 
dress was not given to the dogma until 
Kill v. Hollister,’* where it was resolved 
by the whole court in a report of less 
than four lines that ‘‘if there had been 
a reference depending, or made and de- 
termined, it might have been at Bar, 
but the agreement of the parties cannot 
oust this Court; and as no reference has 
been, nor any is depending, the action 


BTo agree to arbitrate in such cases is 
valid in most states to the extent of imposing 
a duty to arbitrate, a breach of which will 
support an action for damages, nominal dam- 
ages being awarded. See 3 Williston, Con- 
tracts (1921) secs. 1719-1924. 

1%6(1572) 8 Coke, Rep. 81b. See Cohen, The 
Law of Commercial Arbitration and the New 
York Statute (1921) 31 Yale Law Journal, 
147; also Cohen, Commercial Arbitration and 
the Law (1918). 


(1746, K. B.) 1 Wils. 129, 95 Eng. Rep. 532. 
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is well brought, and the plaintiff must 
have judgment.’’ The English courts 
long ago effectively overcame the rule.’* 


In the light of the facts which have 
been reviewed concerning modern con- 
ditions, and with the history of common 
law actions and pleadings and their 
costs and delays in mind together with 
the origins of the rule as indicated, I 
will merely raise the question : what pub- 
lie policy is or ever was violated by 
business men agreeing to settle their 
commercial disputes in their own back 
yards?’® If an adjustment can be made 
at less cost, loss and waste, how will the 
consumer react? Whether business men 
generally desire to engage in such a 
program is another question, a question 
of fact to be considered later. 


Let us turn to another rule, rather 
group of rules, with which the entre- 
preneur finds fault. He complains that 
these rules unnecessarily demoralize his 
enterprise as a going concern. He al- 
leges that the courts in these cases ap- 
pear to have the erroneous idea that 
every business transaction is vitalized 
by an assumption of the parties thereto 
that evidence is then being made for a 
future lawsuit between them. 


Suppose that (at trial) our shipper 
is put to proof of the delivery of the 
goods. Records of a common carrier are 
not available. How shall he proceed 
under the law? The shipper explains 
that his books show shipment. He de- 
sires to use them for that purpose. He 
says that his books are accurately kept 
—he urges two reasons why: (1) that 
the clerks are anxious to maintain their 


83 Williston, Contracts (1921) sec. 1720; cf. 
oa & Sons v. Osset Corp. [1912] 3 K. B. 
, 68. 


%For a searching criticism of the assign- 
ment of reasons for this rule see Hough, J., 
in United States Asphalt Refining Co. v. 
Trinidad Lake Petroleum Co., Ltd. (1915, S. D. 
N. Y.) 222 Fed. 1006, 1008: “It has never 
been denied that the hostility of English- 
speaking courts to arbitration contracts prob- 
ably originated [as Lord Campbell said in 
Scott v. Avery (1855) 5 H. L. Cas. 811]—‘in 
the contests of the courts of ancient times 
for extension of jurisdiction—all of them be- 
ing opposed to anything that would altogether 
deprive every one of them of jurisdiction.’ 
A more unworthy genesis cannot be imagined. 
Since (at the latest) the time of Lord Ken- 
yon, it has been customary to stand rather 
upon the antiquity of the - than upon its 
excellence or reason: ‘ 








. 
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efficiency rating, and (2) that in the 
modern business enterprise the manage- 
ment is so highly dependent upon its 
many employees that to instruct them 
in falsification of books would be busi- 
ness suicide. Our shipper explains fur- 
ther that the given items were only a 
portion of his production volume and 
that it passed through the hands of 
many employees—through the ware- 
house of finished goods, through the in- 
spection department, the packing de- 
partment, another inspection depart- 
ment perhaps, through a shipping de- 
partment, and finally out into the hands 
of draymen. Various employees in the 
various departments accomplish some 
part of the accompanying record for the 
proprietor’s ‘‘books.’’ The ‘‘books’’ 
show the course of the items and their 
‘‘elearances’’ from one operation and 
department to another. Of course the 
employees took no special notice of 
these particular items which passed in 
the routine of production some four or 
more years ago if the case is at trial in 
New York (probably a lesser period 
elapses in most state courts). But are 
his books so admissible in evidence on 
this issue of delivery? There are some 
long standing principles to consider 
first before the question can be an- 
swered. These principles originated 
several hundred years ago, but shall 
they be discounted because of changed 
conditions? What are these principles? 
(1) That testimonial evidence must be 
by the person who saw and knows—a 
‘‘hearsay rule’’ demands this, subject 
to exceptions. (2) The right to cross 
examination of a witness under oath 
must remain inviolate. But there are 
exceptions to these principles. For ex- 
ample, a witness with no present recol- 
lection of past events may employ a 
record correctly made by himself sub- 
stantially contemporaneously with the 
event to revivify recollection of the 
event, or to ‘‘refresh his memory,’’ as 
the expression goes. This exception, ac- 
cording to cases cited by Mr. Wigmore, 
rests on the principle of necessity. Ap- 
parently we are now approaching close 


to the questibn at hand in the process 
of color-matching. If in legal theory 
the above exception is valid, certainly 
our shipper’s books are admissible with 
the testimony of the clerks who made 
the entries—and the cases are to this 
effect. ‘‘But,’’ says the shipper,’’ must 
all of my employees appear? This 
event happened several years ago. My 
employees never had vivid impressions 
of these items, and they have certainly 
faded since the day. Some of them are 
no longer in my employ and I do not 
know their whereabouts. Some who 
doubtlessly made parts of these records 
have been promoted; others ‘have been 
reassigned according to their particular 
adaptation since we had the psycholog- 
ical tests; others are dead. I doubt if 
I ean ascertain which part of the rec- 
ords were accomplished by any partic- 
ular employee.’’ What is the answer? 
The decisions are in notorious chaos. In 
some jurisdictions in some of their 
eases it would appear that the books 
may be entered by the principal officer 
in charge of the accounts; in other cases 
in many of the same jurisdictions, as 
well as in other states, the clerks must 
appear en masse, and having been duly 
prompted as to which part of the ree- 
ords they accomplished, are to testify 
as to what happened years ago concern- 
ing the items in question. Of course 
handwriting may help, assuming that 
they did not go to business college and 
learn the same system of handwriting. 
If some of the clerks are dead, or in- 
sane, or by some eases if they are not 
readily available in the jurisdiction, 
some courts are more readily inclined 
to strain principles and admit the rec- 
ords, other courts are quite as obstinate 
as in other eases. I refer to section 1530 
of Mr. Wigmore’s Work on Evidence 
for a monument of patient labors with 
the confusion of decisions both with and 
without statutory provisions being in- 
volved.”° 

‘*Lastly,’’ urges our shipper, ‘‘even if 
all of my available employees who had 


23 Wigmore, Evidence (2d ed. 1923) sec. 
1530. 
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contact with my books must go to court, 
certainly it is permissible to have made 
authenticated copies of material por- 
tions of the records so that the originals 
will be left in the shop for current use.’* 
Of course, our shipper is entirely too 
naive on this point. Books, the orig- 
inals, must go, and go complete—the 
‘*bhest evidence rule’’ is mandatory, and 
it makes no difference whether the trial 
lasts one day or extends over a period 
of thirteen months perhaps. In the 
business community this aspect of ad- 
ministration of the law is irritating in- 
deed. There an enterpriser’s books have 
validity, they serve as the basis of busi- 
ness enterprise and calculations (spe- 
cifically, reference may be made to credit 
insurance )—even the tax collector is 
eredulous respecting them. 


In this connection I will cite the fol- 
lowing experience of a New York firm 
of lawyers substantially as it is re- 
ported.24— Defendants were sued on a 
guaranty of a bill of goods sold by plain- 
tiff to X corporation, of which defend- 
ants were officers. The corporation ad- 
mitted delivery and had given notes. 
But defendants’ counsel made the usual 
denial of knowledge. Plaintiff was 
obliged to gather up a score of former 
employees in a New Jersey factory since 
abandoned, to bring on others from his 
Pennsylvania factory and spent two 
days in proof of what everyone knew 
to be a fact. Continuing the report: 
during the course of the trial defend- 
ants’ counsel discovered one order out 
of more than one hundred that had been 
manufactured by plaintiff in his Ken- 
tucky factory. Plaintiff abandoned its 
claim of bétween six and seven hundred 
dollars rather than bring on the neces- 
sary Kentucky employees and records. 
Compare the English practice where in 
absence of affidavit of non-delivery by 
defendant’s counsel, and satisfying the 
court that a real dispute obtains regard- 
ing delivery pre-emptory judgment goes 
for the plaintiff on the point. 


Let us take another case. Suppose 


"Ehrich, Unnecessary Difficulties of Proof 
(1922) 32 Yale Law Journal, 436, 437. 


plished without their knowledge.’’* 
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that our shipper finds that a letter writ- 
ten by him to the defaulting buyer will 
serve his side of the case. He hag a 
copy and is confident that defendant re- 
ceived the original, but how prove it? 

I again quote from Mr. Ehrich (cited — 
above) who has had experience with 
this matter in New York: ‘‘The law 
requires that before the letter can be 
admitted in evidence, it must be traced 
to the mail chute, letter box or post 
office. The sender must eall the secre- 
tary whose duty it was to take the letter 
from his desk and the office boy who 
stamped and mailed it and have them 
testify that they performed their duties 
on that day as on every other. If the 
secretary and office boy are still in the 
employ of the sender and the office is 
in the vicinity of the court house, the 
matter is merely tedious and_ stupid. 
Actually, however, lawsuits are not gen- 
erally anticipated. When they do arise 
they often involve transactions dating 
back for many years. Of course, if the 
secretary and office boy are available, 
they will testify that as far as they 
remember they performed their duties 
on the particular day as on every other 
day. Presumably the letter was mailed. 
If it was mislaid by oversight, neither 
the office boy or secretary would be 
aware of it. If one of them suppressed 
the letter deliberately and fraudulently, 
apparently he would, no doubt, hide his 
guilt. If the letter was written only 
to make a record and then suppressed, 
that purpose could easily be accom- 
If 
the office boy or secretary or both are 
dead, they need not testify. If their 
unavailability is for cause short of 
death, the rule appears to have a con- 
fusion of exceptions in the various 
states as to when their testimony may 
be dispensed with. 

But assuming that the employees are 
at hand, have been discovered again, or 
that their testimony can be dispensed 
with under an exception to the rule re- 
quiring their presence, I will quote from 
a Georgia case of recent date for a pre- 


2Supra note 21, at p. 440. 














AMERICAN JUDICATURE SOCIETY 87 


scription of the cireumspection with 
which one must walk in some jurisdic- 
tions to prove that the letter was 
‘‘mailed.’’ The witness testified that he 
‘‘mailed’’ the letter. The opinion of 
the court follows: ‘‘There are some 
authorities which hold that the word 
‘mailed,’ when used in reference to 
sending matter through the mails of the 
United States carries with it the pre- 
sumption that the postage due on such 
matter has been paid. But in National 
Bldg. Assoc. v. Quin (1904) 120 Ga. 
358, that meaning does not seem to be 
given to the word ‘mailed,’ it being 
there used to describe the mere act of 
depositing a letter in the mails. In this 
sense there might be such a thing as the 
mailing of an unstamped letter. . 
There was evidence that at least one of 
the letters was properly addressed and 
that both were deposited in the mail, 
but the evidence is silent as to whether 
they were duly stamped.’’* Although 
the court states that ‘‘the presumption 
that a letter has been received when 
intrusted to the mail for delivery arises 
from the regularity in the method of 
business adopted by the postal author- 
ities,’’ it seems to have been more con- 
cerned here in defining the word 
‘‘mailed’”’ than in referring to further 
postal regulations, which are here as- 
sumed to be generally known, adopted 
to assure delivery of the unstamped let- 
ter to the addressee or return thereof 
to the sender. Perhaps, however, we 
should say that counsel were at fault 
for not ‘‘laying proper foundations.’’ 
Further consideration of the rules of 
law affecting business correspondence 
will not be undertaken. Reference may 
be had to Mr. Ehrich’s article already 
cited and quoted at length. One ecan- 
not refrain, however, from reviewing 





2Bankers’ Mutual Casualty Co. v. a 
Bank (1907) 127 Ga. 326, 56 S. E. 429; 
Raleigh Medical Co. v. Burneycal (1918) 22 
Ga. App. 492, 96 S. E. 578. See also Welsh v. 
Chicago Guaranty Fund Life Society (1899) 
81 Mo. App. 30, 36; Glaser v. Williamsburg 
City Fire Ins. Co. (1920) 72 Ind. App. 319, 
125 N. E. 787. ge Oregon Steamship Co. 
v. Otis (1885) 100 N. 446, 3 N. E. 485; City 
of Omaha v. Yancey Ti912) 91 Neb. 261, 135 
N. W. 1044; Brooks, Boardman & Ford v. Day 
(1860) 11 Iowa 46; Town of Barnet v. Town 
of Norton (1916) 90 Vt. 544, 99 Atl, 238, 


Hawley v. Whipple (1869) 48 N. H. 
487, which appears to recite the ortho- 
dox limitations prescribed by the courts 
for proving telegrams. It became ma- 
terial for the plaintiff to prove that a 
telegram was sent by one Gould in 
Montreal to plaintiff in Northumber- 
land, N. H. Plaintiff sought to show 
this by a reply telegram purporting to 
come from ould following soon after 
a telegram sent by plaintiff to Gould in 
Montreal. The reply was apparently 
satisfactorily understood and acted up- 
on by plaintiff. Held, properly ex- 
cluded. The court says: ‘‘Now it is 
claimed that, as in ease of a letter, so 
in ease of telegraphic dispatches the 
person who answers a dispatch is so 
generally and uniformly the person to 
whom the communication was addressed 
that it may be safely acted upon, and 
that it is thus acted upon in all business 
arrangements of the country. But 
there is a difference in principle be- 
tween the two cases it results 
from the fact that the messages are first 
written by the sender, and are again 
written by the operator at the other end 
of the line, thus causing the inquiry as 
to which is the original. The original 
message, whatever it may be, must be 


produced, it being the best evidence; 
and in ease of its loss — I. 
next best evidence It will be 


seen at a glance that there is nothing 
about the handwriting here that could 
indicate that the message came from 
jould This message might 
be received as it was sent and would 
ordinarily be acted on in the business 
of life but the only way to prove such 
a message in a court of law would be 
to summon both the intermediate agents 
or hearers of the messages, and in that 
way trace the message from the lips of 
one party until it was received in the 
ears of the other party. Anything 
short of that would be to rely on hear- 
say evidence of the loosest character.’’™* 

*Accord Cobb v. Glen Boom & Lumber Co. 
(1905) 57 W. Va. 49, 49 S. E, 1005; ef. Sho- 
walter v. Chambers (1916) 77 W. Va. 720, 88 
S. E. 1072; 4 Wigmore, Evidence (2d ed. 1923) 


sec. 2154; Ehrich, op. cit. supra note 21, at p. 
444, 
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From this review of these cases it ap- 
pears that the so-called ‘‘hearsay’’ rule 
of evidence and the ‘‘best evidence 
rule’’ are strongly entrenched, business 
practice and costs to the contrary not- 
withstanding. Taking account of what 
truth their application secures in these 
eases, and comparing it with the costs 
and rupture of business which they 
cause, I merely leave the question 
whether the administration is econom- 
ical—whether it is worth while? And 
again I will voice the question whether, 
if there is undue cost or waste, the 
process of distribution, marketing, car- 
ries it on to the consumer; or does it 
stop with the entrepreneur ? 

The last complaint of the business 
community which arises in connection 
with the activity of marketing to which 
reference will be made is the misfit with 
business policies of which I will call the 
‘standard equipment’’ of the common 
law courts for enforcing legal rights. 
The attachment or execution process of 
a common law court strikes where it 
may in the effects of the debtor (stat- 
utory exemptions excepted). It exacts 
the pound of flesh regardless of conse- 
quences to the debtor as an economic or 
business unit in society. The execution 
takes no account of the debtor’s future 
as a going concern. If a retailer, for 
example, becomes embarrassed the com- 
mon law court rules a ‘‘race of dili- 
gence’’ for the vitals of the enterprise. 

If it is urged that equity receiver- 
ships are available in such cases where- 
by the enterprise can be taken under 
court control and preserved as a going 
‘concern and creditors’ claims liquidated 
without chaos, we may admit the state- 
ment. If we look at figures, however, 
the statement may lose some of its im- 
portance. A survey made by the New 
York World of 233 cases of Federal 
Equity Receiverships in the federal 
eourts of New York, Southern District, 
during their operation from January 1, 
1917, to December 1, 1923, disclosed the 
following information bearing on the 
success of the program. Although the 
concerns were taken over as alleged sol- 
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vent concerns, chiefly embarrassed in 
their ratio of current liabilities to cur- 
rent assets: (1) In only 15 per cent 
of the 233 cases did the general creditor 
get payment in full in either cash or 
securities of a reorganized company. 
(2) Thirty-five of the 233 concerns were 
reorganized and put back into private 
operation. The rest had been or were 
being liquidated at the date of report- 
ing the survey. (3) In 26 eases the 
general creditor got nothing, although 
there were assets sufficient to pay ad- 
ministration expenses in those eases to 
the amount of $234,000. 


Where did the administration costs 
go? The total allowances and disburse- 
ments authorized and made up to De- 
cember 1, 1923, in the 233 cases studied 
were $7,695,498.46, allocated as follows: 


ie ae $3,405,086.96 
The receivers in most of 
the cases were attorneys 
—and so far as appears, 


the business executives 
were still retained on the 
pay rolls. 


(b) Attorneys to the Receiver or 
Receivers (in some _ cases 
more than one receiver was 
appointed) 


arr ee 883,780.82 
(d) Special trustees ....cccccees 151,731.49 
(e) Appraisers, auctioneers, ac- 

countants, engineers ...... 644,262.36 


If the machinery of the bankruptcy 
court is set in motion the ‘‘legal ex- 
penses’’ of liquidation are notorious. 


Thus far I have considered three 
sources of complaint with our common 
law courts which come from the busi- 
ness community: (1) That the courts 
are too glutted with untried cases and 
their procedure always has been too 
slow and hazardous with technicalities 
to warrant obstructing or taking the 
‘‘teeth’’ from programs of _ business 
men, such as arbitration, to adjust their 
own commercial disputes. (2) That the 
rules discussed are too expensive, waste- 
ful and devoid of. convenience. (3) 
That there is lack of adequate and eco- 
nomical technique to adjust rather than 
‘‘bust’’ the going concern.”® 

>If it has been concluded that the process 
of marketing carries the costs and wastes to 
the consumer, still the enterpreneur has cause 


for complaint which is more than for mere 
inconvenience. That he bears the interim 


risks of passing on the losses to the market 
would not be denied. 
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With this background taken from ex- 
perience, let us look at our second gen- 
eral question: Are the foregoing rules 
of the common law courts the actual 
‘‘working rules’’ in the business com- 
munity? Are they the rules that con- 
cern the entrepreneur throughout the 
business week or are they invoked only 
on an extraordinary occasion when ven- 
geance is to be had? If such have been 
the working rules to date, is there 
promise that they will continue to be 
such in the future? 


Let us first notice a few programs 
that are practiced in the business com- 
munity to prevent waste of the debtor 
as a going concern: (1) In the case 
where banks are creditors it is deemed 
to be too well known to require evidence 
that it is their practice to ‘‘nurse 
along’’ (as has been stated to the writer) 
the honest but embarrassed debtor 
whose future may be sufficiently prom- 
ising. It appears to be their policy 
further to wield their economic power 
to induce outsiders to comply with such 
programs in lieu of their strict legal 
rights. If the debtor is to be ‘‘wound’’ 
up it will be by settlement-agreement 
if the bank is a sufficient creditor to 
control. It appears to be the opinion 
of bankers that a creditors’ committee 
functioning outside of. the bankruptcy 
court is generally more expeditious and 
less expensive than bankruptcy court 
administration. Whether the banks 
should have the big stick, or whether 
they should wield it are questions which 
are not here considered.”® I am merely 
undertaking to state facts to indicate 
what are some of the working rules in 
the business community. 


We may refer briefly to another man- 
ifestation of the same program. I refer 
to wholesale grocer associations spon- 
sored by the National Credit Men’s As- 
sociation. I will mention the New 
Haven Branch. The New Haven 
wholesalers are associated for their mu- 


It is not intended by so passing over the 
subject to minimize its importance. See, 
Frankfurter and Landis, Bankers and the 
conspiracy Law (Jan. 21, 1925) New Republic, 
218. 


tual protection in their dealings with 
retailers, and with respect to outsiders. 
The secretary is a ‘‘tickler’’ on the 
credit standing of the retailers. If a 
retailer becomes financially embarrassed 
and an outsider dips into the business 
with an attachment and is insistent up- 
on his legal position, his claims may be 
purchased if the debtor and his business 
prospects warrant. If not, he will be 
liquidated, normally in the bankruptcy 
court. The writer is informed that 
there are two or three of such cases 
annually. On the other hand, if the 
wholesalers alone are involved, or can 
control the situation, the writer is in- 
formed that their practice is to ‘‘carry 
him along’’ and let the retailer work 
out his indebtedness in his business un- 
der such creditor supervision as may 
be prescribed. In this connection I will 
quote from the by-laws of the Associa- 
tion: ‘‘Paragraph II. The Object: The 
object of this organization shall be to 
protect and promote the financial in- 
terests of its members by preventing 
failure when possible and by co-operat- 
ing in bankruptcy cases in which its 
members are concerned, and it is un- 
derstood and agreed that in case at- 
tachment or other proceedings are nec- 
essary locally for the protection of the 
assets of any debtor, such action shall 
be taken through the attorney of this 
organization for the benefit and in the 
interest of all members of the organiza- 
tion.’’?? 

A similar, but more comprehensive, 
program is likewise sponsored by the 
National Credit Men’s Association. In 
85 commercial centers, located in 35 
states and the District of Columbia, the 
association has organized what are 
called adjustment bureaus. The aims 
and objects of these bureaus are set 
forth in part as follows: 

‘*1. To investigate, upon request, the 
affairs of a debtor reported to be in- 
solvent and to adjust the estate, when 


possible, without court proceedings. 


By this paragraph it is understood that 
priorities gained by any member’s attach- 
ment shall be waived in the interest of all 
the members. 
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**2. To secure capable and efficient 
receivers, appraisers, or trustees when 
court proceedings are found to be neces- 
sary. 

**3. To secure quick adjustment of 
all honest failures at the minimum cost 
and with the maximum dividend to 
creditors. ’’?8 


Concerning the efficiency of these bu- 
reaus the following is quoted from a 
recent writer on the subject: ‘‘It is 
but natural that involvent estates 
should be liquidated to better advantage 
by creditors than by a court and in- 
dividuals who have nothing at stake. 
Adjustment bureaus usually have 
skilled appraisers and competent attor- 
neys and merchandising men to place 
in charge of the affairs of insolvent 
debtors. In addition, they keep in 
touch with special avenues through 
which merchandise inventories can be 
disposed of regularly to greatest ad- 
vantage. The charges seldom exceed 7 
per cent of the amount distributed as 
dividends, except where special services 
of an unusual character are rendered. 
Average returns to ereditors from 
friendly liquidations conducted by the 
bureaus compare very favorably with 
amounts secured through bankruptcy 
proceedings, the former varying frem 
50 to 60 per cent, whereas the latter 
approximates 25 to 30 per cent on the 
average. In many instances, dividends 
distributed by the bureaus have 
amounted to the full amount of the 
claims. Even in bankruptcy cases the 
presence of the bureaus has resulted in 
higher dividends and in more econom- 
ical adminitration.’’?® 


These programs would seem to indi- 
eate a purpose of the business commu- 


%(1906) Bulletin, National Association of 
Credit Men. 


Beckman, Credits and Collections in Theory 
and Practice (1924) 389, 390. At p. 391 the 
author cites the following case handled by the 
Adjustment Bureau of the Chattanooga As- 
sociation of Credit Men. There were 482 
creditors, many of whom lived at a distance; 
their claims against an insolvent aggregated 
$220,701.68. The writer concludes: “. . . the 
liquidation . involved an expenditure 
on the part of the bureau of 2 per cent of 
all claims, the case was kept out of the courts, 
and the creditors have already received at the 
—_ of this writing 65 per cent on their 
claims.” 
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nity to preserve distributing or market- 
ing units as going concerns if feasible; 
otherwise to liquidate by non-court ac- 
tion. They appear to be in substitution 
for strict legal rights. That a given 
program is motivated by selfish interest 
of the banker, wholesaler or manufac- 
turer is a plausible inference. The pur- 
pose at hand, however, is merely to 
point out the existence of the programs. 

Finally, what is going on in the busi- 
ness community, if anything, to ward 
off the losses of commercial litigation as 
they appear to obtain. in the common 
law courts?*° I will merely enumerate 
some facts bearing upon the develop- 
ment of commercial arbitration.  Al- 
though in several trades it has been the 
accepted program for adjustment of in- 
tra-trade disputes for a considerable 
time (in the silk industry, for example, 
since 1898) the program has gained 
most momentum with the procurement 
of the New York Arbitration Statute, 
which became effective in New York 
April 19, 1920. After no little expen- 
diture of time, effort and money, the 
New York Chamber of Commerce, 
urged on by the London Chamber of 
Commerce, procured a statute declar- 
ing ‘‘a new public policy’’ in New 
York whereby the dead hand of Vy- 
nior’s** case was vanquished. The 
statute nullifies the legal power of 
parties to break their agreements to ar- 
bitrate. Since that time the program 
has spread rapidly. Of the larger as- 
pects of the program I will refer to 
the following. In June, 1923, the New 

*®The amount of these losses has been stated 
as follows: “The aggregate economic loss to 
the nation through the necessity of referring 
to courts the trial of disputes arising in the 
course of trade would stagger imagination if 
it could be accurately computed both as to 
actual cost and to the indirect drain upon 
national resources. Next to war, commercial 
litigation is the largest single item of pre- 
ventable waste in civilization. The physical 
inability of the organs of legal machinery to 
cope with the mass of litigation that is wait- 
ing for adjustment; the costliness and elab- 
orateness of proceedings; the latitude that 
permits unscrupulous litigants to defer final 
judicial action at an incalcuable injury to 
honest business—all these elements combined 
form so great a handicap to the prompt and 


economic administration of justice as to de- 
feat its ends in many cases.” Commerce Re- 


ports of Oct. 13, 1924 (published by the Bu- 
reau of Foreign and Domestic Commerce) 67. 


“Supra note 16. 
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York Merchants’ Association cireular- 
ized about 1,000 commercial firms in the 
City of New York to pledge themselves 
to insert an arbitration agreement in 
their commercial contracts. Eight 
hundred and seventy-nine agreed to do 
so; four refused, principally on the 
ground that they never had any law- 
suits. As to subsequent developments 
in that organization, I have no figures. 
There has also come about the organ- 
ization of a New York membership cor- 
poration. The Arbitration Society of 
America, the present membership of 
which is made up of over 1,200 firms 
which are in or near New York City or 
have representatives in New York 
City.*° Membership dues are devoted 
primarily to ‘‘selling arbitration’’ to 
the business community of the country. 
Its representatives are now engaged in 
installing standard contracts with arbi- 
tration provisions therein in something 
over one hundred separate trades in and 
about New York City. The Society also 
affords arbitration facilities for its own 
members and outsiders. 

But promotion of the program is not 
localized to New York. The New York 
statute has been copied in New Jersey. 
Again, sponsored by more than 129 
Chambers of Commerce, Boards of 
Trade, producers’, wholesalers’ or re- 
tailers’ associations throughout the 
United States, a federal bill, copied in 
general after the New York statute and 
affecting interstate and foreign trade 
and commerce, has been introduced into 
the United States Senate and House of 
Representatives. Further, a Uniform 
State Arbitration Act has been drafted 
by the Conference of the American Bar 
Association on Uniform Laws.** 

2The membership includes such concerns 
as: American Sumatra Tobacco Co., B. T. 
Babbitt & Co., Doubleday, Page & Co., Fi- 
delity and Casualty Co., Huyler’s, and Moody’s 
Investors’ Service. 

8The writer is informed by Mr. William E. 
Britton, a member of the Committee, that the 
proposed Act will be reported to the American 
Bar Association for consideration at its 1925 
meeting. The Act is drafted along the lines 
of the New York statute, except that the 
agreement to arbitrate is irrevocable only 
when made with respect to “any controversy 
existing between them at the time of the 
agreement to submit.” This is copied from 


the Illinois law. By the New York and New 
Jersey statutes, and in the Bill introduced 
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How is the program working where 
it has been tried? As for the Arbitra- 
tion Society’s tribunal which has been 
actively functioning as such for less 
than one year, over 500 cases have been 
adjusted. The writer has been in- 
formed that only one case has been dis- 
covered where the award has been at- 
tacked in court. The secretary of the 
Committee on Arbitration of the New 
York Chamber of Commerce has re- 
ported on the program as follows: 
‘‘Our experience with the arbitration 
of claims has been a rather curious one. 
It is that the arbitration clause not only 
prevents litigation but also arbitration, 
and as such it represents a remedy 
which works both ways satisfactorily— 
preventive as well as curative. This 
experience has been duplicated by the 
Manchester (England) Chamber of 
Commerce.’’** But does it? I will only 
quote the following report of the gen- 
eral counsel of the moving picture in- 
dustry : 

‘*Fourteen or fifteen months ago we 
started to put into effect arbitration. 
There were first organized in 31 key 
distributing centers of the United 
States, in 31 cities (I will not stop to 
name them), film boards of trade, com- 
posed of branch managers of each dis- 
tributing company doing business in 
that particular city. Each of these film 
boards of trade selected or elected three 
managers of three companies, alternat- 
ing from time to time, to sit upon an 
arbitration board, composed of six mem- 
bers for that key distributing center. 


into Congress to provide for a Federal Arbi- 


tration statute, such arbitration contract is 
irrevocable and refers to “a controversy there- 
after arising’ as well as to “a submission 
hereafter entered into of an existing contro- 
versy.” It appears to be the sense of the 
Committee that to make the agreement to 
arbitrate irrevocable with respect to future 
controversies arising out of the transaction 
would work injustice upon such business men 
as might sign an agreement not knowing that 
it contained an arbitration provision. Such 
position is not immediately plausible It 
should be determined on evidence whether 
modern business men need such protection 
against themselves. The assumption that 
“more justice” is available from the orthodox 
commercial lawsuit than from an arbitration 
should also be supported by fact. 

“Charles L. Bernheimer, Chairman Commit- 
tee on Arbitration, New York Chamber of 
Commerce, in a letter of Dec. 3, 1924, to the 
author of this article. 
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The other three members were selected 
by the exhibitors or theater owners of 
that same distributing zone in like man- 
ner, and these six men constituted the 
arbitration board, with the provision 
for and the right to select a seventh 
arbitrator or an umpire in case of a tie 
vote. Thirty-one of these arbitration 
boards in these same 31 key distributing 
centers, wherein are located the 31 film 
boards of trade, were thus constituted. 
‘*A uniform exhibition contract was 
agreed upon by many of the distribut- 
ors, and I think I am conservative in 
saying that today nearly all distribut- 
ors of motion pictures are using con- 
tracts providing for arbitration, and 
probably 90 per cent of the contracts 
that are being written today contain 
these uniform provisions for arbitration. 
There has naturally been some specula- 
tion as to what figures will be shown 
as the result of arbitration in this ‘in- 
fant industry’ for its first year. . 
‘‘During our first year of arbitration 
(or to be a little more accurate, one 
board is about 10 months old, some are 
11 months, 1 year, 13 and 14 months, 
beeause they were not all organized on 
the same day, but approximately a gen- 
eral average for one year), these arbi- 
tration boards have heard, decided and 
disposed of more than 5,000 cases. The 
figures of the New York City Arbitra- 
tion Board alone shows more than 500 
eases disposed of during this period of 
time. I am referring now to cases ac- 
tually heard and disposed of by arbitra- 
tion boards and not the number of 
eases that were disposed of by reason 
of the fact that both parties to our con- 
tract were obligated to arbitrate, 
brought into touch with each other, en- 
couraged to sit down calmly and discuss 
their difficulties—and I may say here 
that three or four times as many cases, 
probably five times as many cases, were 
disposed of in this manner before they 
were actually brought before the arbi- 
tration boards than were disposed of by 
arbitration boards themselves. The per- 
centage of unanimous decisions in these 
5,000 cases was a fraction better than 
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90 per cent. In less than 10 per cent 
of these cases the votes were five to one 
or four to two, and in 21 cases only in 
the United States—although we have no 
provision for appeal and arbitration de- 
cisions are final—in 22 cases only was 
the seventh urbitrater called in, and 
five of these cases were in the City of 
New York. 

‘‘The money savings in distribution 
costs during this period of time can be 
most conservatively set at one and one- 
half million dollars. 

‘‘The industry has only two lawsuits 
pending in the United States.’’** 

An enumeration of the specific ad- 
vantages which are claimed for the pro- 
gram may be added: 

1. The program is inexpensive: 

For the silk industry the Silk Asso- 
ciation of America maintains an Arbi- 
tration Committee and tribunal primar- 
ily for arbitration of intra-trade dis- 
putes. Its by-laws provide that ‘‘each 
arbitrator’s fee shall be $10 a sitting 
and the award shall decide who shall 
pay the expenses and fees of the arbi- 
trators.’’ If both parties are non-mem- 
bers ‘‘a charge of $25 will be made for 
the arbitration services of the Associa- 
tion’’ in addition to the arbitrator’s 
fees. 

The American Spice Trade Associa- 
tion provides for an arbitration tribunal 
primarily for intra-trade disputes. The 
Arbitration Committee is elected by the 
members of the Association to adjudi- 
cate controversies and the committee 
‘*shall receive no remuneration, fees or 
consideration whatever for their serv- 
ices.’’ 

In the New York Building Congress 
an arbitration tribunal is provided with 
provision for arbitrators’ fees as fol- 
lows: ‘‘If they are to be paid, a stipu- 
lation of the amount must be made at 
the beginning of the hearing.’’ A fee 
of fifty dollars is required ‘‘for arbitra- 
tion in the Arbitration Court of the 
Congress to be borne equally 
by the parties.’’ 


*Taken from the report of an address be- 
fore the Arbitration Society of America in 
New York City, May 6, 1924. 
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The Arbitration Society of America 
charges the parties ten dollars for the 
use of a room and leaves the arbitrator’s 
fees to bargain between the parties. In 
a ease before that tribunal, with which 
the writer is familiar, a Chicago manu- 
facturer asserted a claim of $10,000 
against a New York jobber. The latter 
alleged a counterclaim of over $45,000. 
The arbitration costs amounted to $95 
for each party. One hundréd and fifty 
dollars of this went to one arbitrator; 
the other two were business men who 
charged nothing. 

2. The program is convenient for the 
parties in interest: 

In the case last referred to the arbi- 
tration proceedings were set for a date 
that would meet the convenience of the 
Chicago man who at that date was to 
be in New York in his regular course 
of business. 

In an arbitration of a dispute arising 
out of a building contract, proceedings 
were had on Saturday afternoon for the 
accommodation of a large number of 
sub-contractors who were parties in in- 
terest. 

3. The program is expeditious: 

In no case of arbitration of a com- 
mercial dispute which has come to the 
notice of the writer has the trial lasted 
more than six hours. 

In the Chicago case above referred to 
the dispute between the parties appears 
to have developed on or about Novem- 
ber 16, 1923. The case was arbitrated 
and settlement made according to the 
award on March 20, 1924. 

In a ease arising between a New York 
distributor of moving picture films and 
an out-of-the-state exhibitor, a dispute 
concerning a $4,500 balance of a con- 
tract involving nearly $17,000 was ad- 
justed by the New York Film Board 
within three weeks after it arose. 

4. The program is simple of admin- 
istration : 

Parties generally appear in their own 
behalf. Rules of evidence are adminis- 
tered according to the understanding of 
the business community. Books of ac- 
count have their business standing. 
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The arbitrators are chosen by the par- 
ties because of their technical training 
and familiarity with the business out 
of which the subject matter of the dis- 
pute arises. Matters of technical de- 
tail need not be proved at the trial. In 
a case with which the writer is familiar, 
the seller was an Iowa packer; the 
buyer a New York City retailer. Seller 
delivered to buyer frozen beef tongues 
which were later discovered to be non- 
edible. Seller claimed purchase price. 
Issue: Were the beef tongues edible 
when delivered? The arbitrator who 
was chosen was an expert in the meat 
business. He procured in advance of 
hearing certain certificates of inspec- 
tion of this meat executed at various 
times and places by various Federal 
inspectors as required by the United 
States Department of Agriculture. 
These certificates appeared to be con- 
trolling evidence as to the quality of 
the beef tongues when received by the 
buyer.*® The arbitrator ‘‘knew how,”’ 
and presumably saved time and expense. 

5. The program tends to preserve 
good will among the disputants: 

It is believed that the following ex- 
cerpt from the letter of the seller to the 
buyer in the beef tongue case above 
cited is typical of the business man’s 
valuation of the program: ‘‘In our con- 
versation in your office of the tenth in- 
stant you expressed yourself as being 
agreeable to arbitration of the matter, 
and to get it over with in a friendly 
way. We suggest that we make use of 
the Arbitration Society of America, 
whose offices were at 115 Broadway, 
New York City. We are informed that 
they handle all the details, make all the 
arrangements, and put the business 
through in proper form and with dis- 
patch, and the entire cost to each party 
of the controversy is only $10.00.’’ This 
letter was written on June 13, 1924; the 
ease was arbitrated on August 5, 1924, 
with costs to each party of twenty-two 

%*For the liberal view of the New York Su- 
preme Court toward similar action by the ar- 


bitrator see Berizzi Co. Inc. v. Krausz (1924, 
ist Dept.) 208 App. Div. 322, 203 N. Y. Supp. 
442. 
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dollars fifty cents, the arbitrator’s fee 
being twenty-five dollars. The claim 
was for $238.76. 

6. The program assures such privacy 
of trial as the parties may desire: 

In disputes, for example, which have 
concerned alleged defaults of practic- 
ing physicians in cases involving women 
patients, this advantage of the program 
has been attractive. 

This advantage, together with elimina- 
tion of costs and delays incident to court 
litigation—to say nothing of a commun- 
ity psychology that lawyers can no 
longer ‘‘exploit’’ the laymen—are ap- 
parently bases for reason to expect con- 
siderable development of this program 
in adjusting disputes other than intra- 
trade disputes. 

To dub the program as one of ‘‘rad- 
- jeals’’*? is little short of ridiculous. If 
the judicial system of the political state 
is now in competition with another sys- 
tem devised by merchants let marginal 
utility determine their relative values. 
Conceivably the legal profession will be 
instructed in the economic status of its 
existence.** 

See Levy, Prompt Trial of Cases without a 
Jury (Feb. 5, 1925) N. Y. Law Journal. 

*The following is quoted from (Jan. 1925) 
2 Arbitration News, 2: 

“In a case decided by Supreme Court Jus- 
tice Wagner early in the current month [Mat- 
ter of Kayser (Skulnik) N. Y. L. Jour. (Jan. 
14, 1925)] one of the parties to an agreement 
to arbitrate refused to appear before the Ar- 


bitrator unless his legal counsel also was 
permitted to appear with him, and a motion 
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This program is of particular import- 
ance in appearing just at the time when 
judges and lawyers are engaged in a 
‘‘restatement’’ of the law as that term 
has been defined. The question directly 
arises: Can the judicial system of the 
political state and the legal profession 
maintain their position even with many 
present rules of law ‘‘restated’’ ?® 


was made to compel his appearance with 
books and records and unrepresented by coun- 


el. 
“In making its decision, the Court said in 
ec 


art: 

“*This presents for the first time in the 
courts of this state, so far as research has 
been able to enlighten me, the question 
whether parties to an arbitration may have 
counsel represent them as a matter of right. 
My view is that whether counsel may be 
heard or participate in the arbitration pro- 
ceedings rests entirely in the sound discretion 
of the arbitrators. The very purpose of ar- 
bitration is to obtain inexpensive, expeditious 
and final determinations of disputes on the 
merits, free from technical rules and legal 
formalities. As a rule arbitators are laymen, 
unacquainted with legal principles and pro- 
cedure. The presence of counsel fortified with 
“that wilderness of single instance” and with 
legal maxims and some legal anachronisms 
would tend rather to confusion and protrac- 
tion than prompt decision. Besides, if one side 
employs counsel a burden is cast on the other 
to do likewise, with resulting added expense. 
To permit participation by counsel as a mat- 
ter of right would be fatal to the efficacy of 
abitration. Motion is granted. Settle order 
on notice.’ 

“Under the rules of the Arbitration Society 
of America, lawyers may participate in arbi- 
trations either as arbitrators or as the repre- 
sentatives of disputants. Every disputant 
under these rules has the right to be repre- 
sented by counsel if he so desires, although 
his lawyer must conform to the strictly non- 
technical procedure in letter and in spirit.” 

*Since this article was set in type, it has 
been reported that the Federal arbitration bill 
has been unanimously passed by the Senate 
and House of Representatives with the un- 
fortunate amendment that it applies only to 
controversies in excess of $3,000. New York 
World, Feb. 15, 1925, p. 2. 


Strong Organizations Are Established to 
Promote Arbitration 


Growth of sentiment favorable to the 
greatly outrun the actual practice of 
principle of commercial arbitration has 
arbitrating. But mere adherence to the 
idea is not enough to bring disputants 
actually before an arbitrator. The pas- 
sage of the federal arbitration act, how- 
ever, makes a considerable volume of 
arbitration imminent, for the act goes 
into effect on Jan. 1, 1926, and com- 
mercial chambers and trade associations 
are now recommending members that 


they embody arbitration clauses in their 
contracts. The volume of interstate 
commerce is so vast in this country that 
the timely thing now is to prepare the 
machinery to take care of the arbitra- 
tions which will soon come in numbers. 

It was the Chamber of Commerce of 
the United States which several years 
ago effected arrangements with similar 
chambers in other countries, particu- 
larly in South America, for voluntary 
submissions. Since the federal act ap- 
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plies to maritime contracts, an increase 
in arbitrations is to be expected in this 
field under the new law. 

The Chamber of Commerce of the 
State of New York has been friendly to 
arbitration for a very long time. Most 
of the spread of the idea traces back 
through various organizations to this 
Chamber as an original source of infor- 
mation. 

In 1922 the Arbitration Society of 
America was organized in New York 
City and a very good account of its pur- 
poses was published m the JourNaL 
(Vol. VI, No. 2). In brief the inten- 
tion was to promote the adoption of 
arbitration and the amendent of state 
laws generally and to establish, first in 
New York City and later in other cities, 
arbitration courts to which disputants 
of all sorts would be invited to bring 
their matters. 

The Arbitration Society of America 
has had the support of a wide variety 
of individuals and interests, including 
judges, lawyers and business men. 

Quite recently another organization 
was created with the general object of 
promoting arbitration, but along broader 
lines. The Arbitration Foundation, Inc., 
65 Liberty Street, New York City, en- 
ters the field with the intention of en- 
couraging trade associations throughout 
the country to adopt rules and promote 


arbitrations, of instructing them as to 
practical methods, and of securing mod- 
ern legislation in furtherance of a wide 
use of the procedure. There is no in- 
tention to conduct arbitration tribunals 
not under the auspices of any trade as- 
sociation. 

The Arbitration Foundation is headed 
by Mr. Charles L. Bernheimer as presi- 
dent and among its long list of direc- 
tors we find the Hon. Charles E. 
Hughes, Charles M. Schwab, Paul M. 
Warburg and Owen D. Young. The 
executive secretary is Mr. Albert St. 
Peter. 

The time was ripe in 1925 for organ- 
izing the great number of business 
organizations throughout the country 
which were already favorable to arbi- 
tration. It is apparent that the Foun- 
dation is to serve as a clearing house of 
information for associations embracing 
most of the business men of the country. 
The Journal of Commerce of New York 
in announcing its support of the Foun- 
dation on Sept. 8, 1925, published a 
list of associations already enrolled by 
the Foundation which filled nearly a 
column of solid type. A considerable 
number of these bodies were actively 
interested in promoting adoption of the 
arbitration bill enacted last March by 
Congress. 


The Amazing Growth of Arbitration 


(Continued from Page 68) 


actually accomplished has doubtless doubled every year for the past four or 
five years and bids fair to maintain this astonishing rate of growth until it 
shall have become a very common procedure in organized business throughout 


the country. 


Whereas, only a few years ago statutory reform was sought to encourage 
the practice of arbitration it is observable now that the customary consefvatism 


and indifference of legislatures cannot block the movement. 


Arbitration tends 


constantly to root itself in business practice, even in the face of archaic laws. 


Such is the briefest possible sketch of the phenomenal spread of an idea. 
Some of its phases. will be more adequately presented in succeeding pages. 











When you have found an old 
case in point in some old text- 
book or other reference work 
there is a very easy way to com- 
pare it with the most recent cases 
in the Second Decennial Digest. 


Use the Inquiry Card Below! 


The Second Decennial Digest 


covers all decisions of all appellate courts in the 
United States from 1907 to 1916 under one 
alphabetical arrangement; it is complete in 25 
volumes, including a Table of Cases and De- 
scriptive-Word Index. 


West Publishing Company 
St. Paul 











How? 


WEST ‘PUBLISHING COMPANY 
St. Paul, Minn. 


How can I find in three minutes in the Second Decennial Digest the latest and control- 
ling authorities in point with an old case I have found in the text-books ? 





